Undercurrents in International Law: A Tale of Two Treaties by O\u27Brien, Sharon
Canada-United States Law Journal
Volume 9 | Issue Article 3
January 1985
Undercurrents in International Law: A Tale of Two
Treaties
Sharon O'Brien
Follow this and additional works at: https://scholarlycommons.law.case.edu/cuslj
Part of the Transnational Law Commons
This Article is brought to you for free and open access by the Student Journals at Case Western Reserve University School of Law Scholarly Commons.
It has been accepted for inclusion in Canada-United States Law Journal by an authorized administrator of Case Western Reserve University School of
Law Scholarly Commons.
Recommended Citation
Sharon O'Brien, Undercurrents in International Law: A Tale of Two Treaties, 9 Can.-U.S. L.J. 1 (1985)
Available at: https://scholarlycommons.law.case.edu/cuslj/vol9/iss/3
Undercurrents in International Law: A Tale of Two Treaties
Erratum
article
This article is available in Canada-United States Law Journal: https://scholarlycommons.law.case.edu/cuslj/vol9/iss/3
Undercurrents in International Law: A Tale of Two Treaties
by Sharon O'Brien*
INTRODUCTION
International law textbooks devote one or two chapters to a discussion
of the sources of international law and the relationship between inter-
national law and domestic law. The political realities underlying interna-
tional law - factors which influence its development, administration,
and recognition in practice by nations - are rarely examined. This arti-
cle attempts to provide some insights into these realities by examining
two instances in which minority group interests, i.e., those of the native
peoples of the United States and Canada, have influenced these nations'
positions vis a vis important international fishing treaties.
The first example looks at the impact of United States and Canadian
Indians on the operation and development of the Fraser River Salmon
Agreement' of 1930 and the passage of the recently ratified and ex-
tremely important Bilateral Pacific Salmon Interception Agreement.2
The second analyzes Alaskan Inuit bowhead whaling under the 1946 In-
ternational Whaling Convention.'
Recognizing the necessity for joint management of the highly migra-
tory salmon originating in the Canadian Fraser River, the United States
and Canada in 1936 signed the Fraser River Salmon Agreement. The
treaty established the Pacific Salmon Commission and authorized it to
regulate and conserve the shared salmon resource.4 In 1968, a federal
court ruled that a number of Northwest coast tribes in the United States
had guaranteed treaty rights to fifty percent of the allowable salmon
* Assistant Professor, Government and International Studies Department, Notre Dame
University.
The author wishes to acknowledge with special appreciation: the information and suggestions
of Tom Jensen, legal advisor to the Columbia River Inter-Tribal Fish Commission, a member of the
U.S. delegation to the Pacific Salmon Treaty negotiations, and primary participant in the drafting of
the chinook management annex of the treaty and the Pacific Salmon Treaty Act of 1985; the Alas-
kan Eskimo Whaling Commission; and, Dean Swanson of the National Marine Fisheries Service.
All inaccuracies are solely the responsibility of the author.
1 Convention for the Preservation of the Sockeye Salmon Fisheries in the Fraser River System,
May 26, 1930, 50 Stat. 1355, T.S. No. 918 [hereinafter cited as Fraser River Treaty].
2 Bilateral Pacific Salmon Interception Agreement, United States-Canada, Jan. 28, 1985,
Treaty Doc. 99-2.
3 International Convention for the Regulation of Whaling, Dec. 2, 1946, 62 Stat. 1716, T.I.A.S.
No. 1849, U.N.T.S. 2124 [hereinafter cited as International Whaling Convention].
4 Fraser River Treaty, supra note 1.
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catch.5 To meet this obligation, the United States requested that the Pa-
cific Salmon Commission establish separate regulations for treaty Indian
fishing. The Commission refused, forcing the United States to promul-
gate salmon fishing regulation separate from the Commission's.6 This
action defeated the Commission's purpose of joint management of the
Fraser River salmon resource and strained the United States relationship
with Canada.
The controversy revealed the Commission's limitations as estab-
lished and gave new impetus to ongoing negotiations for a new, more
comprehensive, salmon agreement. After thirteen years of bargaining,
Canada and the United States signed a draft Pacific Salmon Interception
Agreement in 1982. But internal squabbling among U.S. salmon users
about the treaty's content meant that the treaty was never referred to the
Senate for ratification, much to Canada's dismay. Perhaps more aware
than any other group that the salmon's long-term survival depended
upon the ratification of a new treaty, Indian tribes took a leading role in
educating the public and generating support for the ratification of this
extremely important treaty.7
The second case study presented here reviews the controversy sur-
rounding Inuit hunting of the bowhead whale under the 1946 Interna-
tional Whaling Convention.8 The Alaskan Inuits have hunted the
bowhead for more than 5000 years and although few in numbers, in re-
cent years have taken an active role in the conservation, management,
and study of the bowhead whale.9 In 1977, the International Whaling
Commission (IWC), declaring the bowhead a highly endangered whale,
banned all native subsistence hunting of the bowhead.' 0 The United
States found itself caught between upholding its trust responsibility to
the Inuit community (and abandoning its role as a world leader in whale
conservation) or upholding the IWC's decision on whale conservancy
(and thereby abandoning its support of the Inuits' cultural survival). Af-
ter much negotiation and lobbying, the United States was able to obtain a
compromise decision from the IWC whereby the Inuits were allowed to
continue to hunt, albeit a severely reduced quota."'
I. THE PACIFIC SALMON CONTROVERSY
Fishing rights historically have been one of the most important ar-
eas of concern and conflict between Canada and the United States. 12 The
5 United States v. Washington, 326 F. Supp. 312 (W.D. Wash. 1974), affld 520 F. 2d 676 (9th
Cir. 1975), cert. denied 423 U.S. 1086 (1976).
6 See infra text accompanying notes 135 to 140.
7 See generally Part I of this paper.
8 International Whaling Convention, supra note 3.
9 See infra text accompanying notes 289 to 350.
10 28 REP. INT'L WHAL. COMM'N 22 (1978).
11 See generally part II of this article.
12 According to Alexander Starbuck:
Vol. 9:1 1985
2
Canada-United States Law Journal, Vol. 9 [1985], Iss. , Art. 3
https://scholarlycommons.law.case.edu/cuslj/vol9/iss/3
TWO TREATIES
two nations have concluded more treaties on fishing rights than on any
other matter except that of establishing and refining the international
boundary. 3 The first treaty concluded by Canada independent of Great
Britain was the 1923 Canadian/U.S. Halibut Treaty.14 Currently, thir-
teen fishing treaties remain in force between the two countries.15 In addi-
At almost every stage of arrangement of treaties of peace between England and France
prior to 1783 and since 1600, and at most every similar occasion in treaties between Eng-
land and the United States subsequently to that time, the question of the fisheries has
obtruded itself, and demanded a satisfactory solution.
A. STARBUCK, HISTORY OF THE AMERICAN WHALE FISHERY: FROM ITS EARLiEsr INCEPTION TO
THE YEAR 1879 4 (1964).
Scholars have written frequently on the history and importance of United States/Canadian fish-
ing relations. See generally C. DORAN, FORGoTrEN PARTNERsHm (1984); S. TUPPER & D. BAi-
LEY, CANADA AND THE UNrED STATES: THE SECOND HUNDRED YEARS (1967); H.
KENNLEYSIDE, CANADA AND THE UNITED STATES: SOME ASPECTS OF THE HISTORICAL RELA-
TIONSHIP (1952); D. BowETr, THE LAW OF THE SEA (1967); Fairley, Federalism, Fisheries and the
Constitution: External Constraints on Internal Ordering, 12 OTrAWA L. REV. 257 (1980); Scott,
Fisheries, Pollution and Canadian-American Relations: Law of the Sea, in CANADA AND THE
UNITED STATES: TRANSNATiONAL AND TRANSGOVERNMENTAL RELATONS: THE SECOND HuN-
DRED YEARS 137 1967); Johnson, Canadian Foreign Policy and Fisheries, in CANADIAN FOREIGN
PoLicY AND THE LAW OF THE SEA 52 (B. Johnson & M. Azcher eds. 1977); D. JOHNSTON, THE
INTERNATIONAL LAW OF FISHERIES (1965); K. CuRTIs & J. CARROLL, CANADIAN-AMERICAN
RELATIONS 33-36 (1983).13 Two large and important issue areas that, perhaps more than any others, have preoccu-
pied statesmen on both sides of the border are the jurisdictional questions involving the law
of the sea, the environment, and fisheries on the one hand, and the national energy policy
and its foreign implications on the other .... Canada and the United States do not rank
these sets of policy issues with equivalent priority. Canada tends to stress the former issue
areas, whereas the United States tends to accentuate the latter.
C. DORAN, supra note 12, at 181 (1984).
14 Convention on Preservation of Halibut Fisheries in the North Pacific and Bering Sea, United
States-Great Britain, March 2, 1923, 43 Stat. 1841, T.S. No. 701. The Canadian fishing industry
historically has been and continues to be an important factor in politics and the national economy.
Approximately 130,000 Canadian fishermen and plant workers are directly employed in Canada's
fishing industry, a statistic sufficiently large to affect the election outcomes in some ridings. DEP'T
OF FISHERIES AND OCEANS, ANNUAL REPORT 1 (1982-83) [hereinafter cited as FISHERIES AN-
NUAL REPORT 1982-83]; Johnson, supra note 12, at 53.
In 1982, for the fifth consecutive year, Canada ranked first internationally in the value of fish
exported. Id. at 1. The value of Canadian fishery products exports totalled more than $1.6 billion in
1982, an increase of 6 percent from 1981. Id.
Canada's total catch in 1983 was 1.3 million metric tons, placing her sixteenth in terms of total
world catch. DEP'T OF FISHERIES AND OCEANS, CANADIAN FISHERIES: HIGHLIGHrS 1983 2.
Cod, herring and salmon are the major species landed by Canadian fishermen. Id. Overall, fishing
provided almost one percent of Canada's GNP in 1980. 14 ECONOMIC DEVELOPMENT DIRECTOR-
ATE, CANADIAN FISHERIES ANNUAL STATLICAL REvmw 31 (1981) [hereinafter cited as AN-
NUAL STATISTICAL REvIEW].
15 See Convention in Halibut Fisheries of Northern Pacific and Bering Sea, May 9, 1930, 47
Stat. 1872, T.S. No. 837; Convention on Preservation of Halibut Fishery of Northern Pacific and
Bering Sea, Jan. 29, 1937, 50 Stat. 1351, T.S. No. 917; Convention on Sockeye Salmon Fisheries,
May 26, 1938, 50 Stat. 1355, T.S. No. 918; Convention on Sockeye Salmon Fisheries, July 21, 1944,
59 stat. 1614, E.A.S. No. 479; Convention on Halibut Fishing Vessels, Mar. 24, 1950, 1 U.S.T. 536,
T.LA.S. No. 2096; Convention on High Seas Fisheries of the North Pacific Ocean, May 9, 1952, 4
U.S.T. 380, T..A.S. No. 2786; Convention on the Preservation of Halibut Fisheries, Mar. 2, 1953, 5
U.S.T. 5, T.LA.S. No. 2900; Convention on Great Lakes Fisheries, Sept. 10, 1954, 6 U.S.T. 2836,
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tion, both nations are signatories to four multilateral treaties. 16
Despite extensive treaty relations, disputes have at times very nearly
brought the two nations to war.17 In the late 1970s, fishing relations
between the two neighbors had again become strained.' 8 The two out-
T.I.A.S. No. 3326; Convention on Sockeye and Pink Salmon Fisheries, Dec. 28, 1956, 8 U.S.T. 1057,
T.I.A.S. No. 3867; Convention on High Seas Fisheries of the North Pacific, Nov. 11, 1961, 13 U.S.T.
372, T.I.A.S. No. 4992; Convention on Great Lakes Fisheries, Apr. 15 and May 19, 1967, 18 U.S.T.
1402, T.I.A.S. No. 6297; Agreement Regarding Reciprocal Fishing Privileges, Apr. 29, 1970, 21
U.S.T. 1283, T.I.A.S. No. 6879; Agreement Regarding Reciprocal Fishing Privileges, Apr. 7 and 21,.
1972, 23 U.S.T. 622, T.I.A.S. No. 7323; Agreement Regarding Reciprocal Fishing Privileges, Apr.
19, 1973, 24 U.S.T. 950, T.I.A.S. No. 7606; Agreement Regarding Reciprocal Fishing June 15, 1973,
24 U.S.T. 1726, T.I.A.S. No. 7676; Agreement Regarding Reciprocal Fishing Privileges, Apr. 24 and
May 8, 1974,25 U.S.T. 653, T.I.A.S. No. 7818; Agreement Regarding Reciprocal Fishing Privileges,
Apr. 24, 1975, 26 U.S.T. 554, T.I.A.S. No. 8057.
Most of these treaties concern reciprocal rights and the management of fishery resources for
conservation and the proper allocation of shared fish such as salmon and halibut.
16 Convention for the Conservation of Atlantic Tunas, May 14, 1966, 20 U.S.T. 2887, T.I.A.S.
No. 6767, 673 U.N.T.S. 63; Interim Convention on Conservation of North Pacific Fur Seals, Feb. 9,
1957, 8 U.S.T. 2283, T.I.AS. No. 3998, 313 U.N.T.S. 719; Convention for the Conservation of
Salmon in the North Atlantic, Mar. 2, 1982, 84 DEP'T ST. BULL. No. 2082, at 89 (not published
elsewhere); Convention on Northwest Atlantic Fisheries, Jan. 1, 1979, 83 DEP'T ST. BULL. No.
7080, at 64 (Nov. 1983) (not in force in United States).
17 Disputes concerning the fishing waters off the Atlantic coast began almost immediately after
the eastern seaboard's settlement. In the early 1700's, England and France were engaged in fierce
competition over fishing rights off Newfoundland. In the 1713 Treaty of Utrecht, Apr. 11, 1713,
Art. XIII, 28 Consol.T.S. 1 France recognized British sovereignty in exchange for fishing rights for
her citizens.
Prior to the American Revolution all English colonists had exercised equal rights to fish the
entire Atlantic coast. American independence meant the establishment of a separate border and a
diminishment of rights. Given the importance of fishing, the 1783 Treaty of Paris, United States-
Great Britain, Sept. 3, 1783, art. III, 8 Stat. 80, T.S. 104, stipulated that the "people of the United
States shall continue to enjoy unmolested the right" to indulge in the banks fisheries and "have the
liberty to take fish" in territorial or coastal waters. The meaning of "right" and "liberty" has re-
sulted in conflict between the two nations since the war. In 1848, Canada seized an American vessel
fishing in the Bay of Fundy, prompting the United States to send an American naval vessel to the
fishing grounds in a show of support for American fishing rights. The two nations sought unsuccess-
fully to reconcile their differences in a number of treaties. Finally, in 1909, the dispute was submit-
ted to the Hague Tribunal. See Adoption of Award in North Atlantic Coast Fisheries Arbitration,
July 20, 1912, 37 Stat. 1634, T.S. No. 572. See generally D. VANDERZwAAG, THE FISH FEUD:
THE U.S. AND CANADIAN BOUNDARY DispUTE (1983) (historical review and update of the
controversy).
18 The United States and Canada's extension of their fishing zones from 12 to 200 miles precip-
itated the closing of each's water to the other in 1978. Magnuson Fishery Conservation and Man-
agement Act, 16 U.S.C. §§ 1801-82 (1982). In 1964, Canada had enacted the Territorial Sea and
Fishing Zones Act which established a three-mile territorial sea and an adjacent nine-mile fishing
zone and in 1970 extended her territorial sea to twelve miles and declared a 100-mile "pollution
zone" in Arctic waters. Territorial Sea and Fishing Zones Act, CAN. REV. STAT. ch. T-7 (1970);
Arctic Waters Pollution Prevention Act, CAN. REV. STAT. 1st Supp. ch. 2 (1970). Effective Jan. 1,
1977, Canada proclaimed a 200-mile fishing zone off the Atlantic and Pacific Coasts, followed by the
inclusion of the Arctic Ocean on February 24, 1977, and later the Fishing Zones of Canada (zones 4
and 5). Fishing Zones of Canada, 111 Can. Gaz. 115 (1977).
In 1977, President Carter and Prime Minister Trudeau appointed special negotiators to reach a
comprehensive settlement concerning the offshore controversies between the two nations. In 1979,
Vol. 9:1 1985
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standing areas of conflict involved the Atlantic coast fisheries, in particu-
lar the Georges Bank area," and the conservation and management of
the highly migratory and valuable salmon stocks of the Pacific
northwest.20
A. The Fish That Knows No Boundaries
0 Supernatural Ones, 0 Swimmers, I thank you that you are willing to
come to us. Don't let your coming be bad, for you come to be food for
us. I beg you to protect me and the one who takes mercy on me, that
we may not die without cause, Swimmers.21
Five species of salmon - the sockeye, coho, chum, chinook and
pink - inhabit the streams of the Pacific northwest from Alaska to Cali-
fornia.22 The salmon23 is an anadromous fish with its life divided into
Canada and the United States signed four basic agreements, two relating to the Atlantic, and two to
the Pacific. The Pacific agreements provided for the continuation of Pacific halibut fishing within
the 200 mile fishing zone under the United States-Canadian Halibut Convention and for Canadian
approval of a specific catch of groundfish by United States fishermen. In the Atlantic, fishing by
both nations continued in the disputed Georges Banks region off the Atlantic coast. Fairley, supra
note 12, at 306.
19 The two nations' dispute concerning the proper location of the boundary line in the Gulf of
Maine-Georges Bank area developed in response to Canada's issuance of oil and gas permits in 1964.
In 1974, the United States issued exploratory permits to U.S. firms in the disputed area. In 1977, the
two nations entered into negotiations concerning the boundary delimitation and fisheries and hydro-
carbon resource in the Gulf of Maine area, seaward of the Strait of Juan de Fuca, within and sea-
ward of Dixon Entrance and in the Beaufort Sea. These negotiations culminated in the signing on
March 29, 1979 of two treaties-the Treaty to Submit to Binding Dispute Settlement the Delimita-
tion of the Maritime Boundary in the Gulf of Maine Area and the Agreement on East Coast Fishery
Resources. 79 DEP'T ST. BULL. No. 2026, at 68 (May 1979).
In 1981, the United States refused to sign the East Coast Fishery Resource Treaty, which would
have entitled the United States to 73 percent of the allowable scallop catch. The Dispute Settlement
Treaty came into force on November 20, 1981 and was submitted to the International Court of
Justice five days later. On October 12, 1984, the International Court of Justice divided the disputed
4,139 square nautical miles between Canada and the United States. Canada was given approxi-
mately one-third of the area, an area containing just over 50 percent of the scallop harvest. Delimi-
tation ofthe Maritime Boundary in the Gulf ofMaine Area, Canada-United States, Communique of
the I.CJ. No. 84/35 Oct. 12, 1984).
20 Four hundred thousand metric tons of salmon are caught annually worldwide. Wilkinson &
Conner, The Law of the Pacific Salmon Fishery: Conservation and Allocation of a Transboundary
Common Property Resource, 32 U. KAN. L. REv. 17, 19 (1983). In terms of catch, the United States
ranks third and Canada fourth. Japan and the USSR rank one and two respectively. FIHRIE.S
ASS'N OF BRrrISH COLUMBIA, SALMON: THE LIVING REsOURCE 20 (no date) [hereinafter cited as
SALMON: THE LIVING RESOURCE]. The management and regulation of these valuable Pacific
salmon stocks will be detailed infra.
21 From the Kwakiutl "First Salmon Ceremony." R. CHILDERHOSE & M. TRuM, PACIFIC
SALMON AND STEELHEAD TRoUT 5 (1979).
22 There are seven species of salmon: Salmo salar, or Atlantic salmon, is found only in the
Atlantic; chinook (Oncorhynchas tshawytscha), pinks (0. gorbuscha), sockeye (0. nerka), chum (0.
keta), coho (0. kisutch) are found in the Pacific; and, cherry (. masu), found only in Asia. For a
general discussion of salmon, see A. NETBOY, SALMON: THE WoRLD's Mosr HARRASSED FISH 24
(1980) [hereinafter cited as A. NETBOY, SALMON].
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three phases: birth in a fresh water stream; ocean migration and feed-
ing;24 and a return to its natal river to spawn and die. The length of time
spent in freshwater and ocean varies by species. Sockeyes and coho
spend one to three years in freshwater lakes before migrating to the sea
where they live for four years before their return.25 While in the ocean,
sockeye and chum may travel as far as 10,000 miles.26
As they enter the freshwater from the ocean, males and females pair
off. Guided by a sense of smell,27 salmon have been known to travel
more than fifty miles a day on the return to their spawning grounds,
which is a return for some of more than 1000 miles inland.2  When the
pair have reached their birthplace, the female selects a spawning location
in a riffle, that is, a place where the fast-running current will provide
adequate oxygen for the eggs. Beating the gravel vigorously with her tail,
she digs a redd or hole.29 As she deposits a portion of her 3 to 4 thou-
sand eggs, her mate instantaneously fertilizes them with a cloud of
sperm. The two fish move together upstream, repeating the process, the
gravel from upstream digging providing cover for their downstream eggs.
Once the spawning is complete, the pair, and thousands like them, slowly
waste away, littering the streambed with their bodies, their carcasses in
turn providing nutrients for a new generation. Of their 3 to 4 thousand
eggs, only 9 or 10 will grow to maturity and only 2 will escape fishermen,
predators, and survive the effects of pollution and dams to return to
spawn.30
23 Salmon is from the Greek salmo, meaning "the leaper." The first mention of salmon in a
scientific work is in Natural History by Pliny the Elder, first century A.D. Id. at 21.
24 A salmon gains 95 percent of its weight in the ocean. Id. at 24.
25 Id.
26 Id. at 33. Chinook are found as far south as Monterey Bay and as far north as the Bering
Sea. Id.
27 Scientists have proposed many explanations for the salmon's remarkable ability to return to
its natal stream. The most widely accepted theory is that before leaving the fresh water for the
ocean, the juvenile fish becomes "imprinted" with chemical cues enabling it to "smell" its way home
when it is time to spawn. See Scholz, Horral, Cooper & Hasler, Imprinting to Chemical Cue=" The
Basis for Home Stream Selection in Salmon, 192 SCIENCE 1247 (1976) for a discussion of the olfac-
tory theory.
28 A. NETBOY, SALMON, supra note 22, at 40. The sockeye and chum travel the farthest in-
land. Id. at 33.
During the spawning migration, the males of some species such as the sockeye undergo a dra-
matic transformation: their bodies turning bright red and their heads pea green, and their snouts
elongate into a hooked end. A salmon ages the equivalent of forty human years in the last two weeks
of its life. For a description of this incredible aging process, see J. CousTEAu, THE OcE WORLD
20-21 (1979).
29 Eventually the eggs will be covered with up to eighteen inches of gravel. SALMON: THE
LrviNG REsouRcE, supra note 20, at 7.
30 Approximately one-tenth of the eggs will survive to become fry. Half of the survivors are
eaten by predators before they become smolt size. Less than one-tenth of these survive their four
year cycle to return to the river. INT'L PACIFIC SALMON FISHERIES COMM'N, SALUTE TO THE
SoCKEYE 15 (3d ed. no date).
Vol. 9:1 1985
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B. United States Indian Fishing Rights
This is my land
From the time of the first moon
Till the time of the last sun
It was given to my people...
I take good care of this land,
For I am part of it.
I take good care of the animals,
For they are my brothers and sisters.
I take care of the streams and rivers,
For they clean my land.
I honor the Ocean as my father...
He says, "Take care of my sister, Earth,
She is young and has little wisdom, but much kindness ..
I am forever grateful for this beautiful and bountiful earth.
God gave it to me
This is my land.31
To the Northwest tribes, the salmon were god-like people who dwelt
beneath the sea where they lived in human form. Several times a year,
they dressed as salmon and ascended the stream to sacrifice themselves as
food for the tribes. In return the salmon people asked the tribes to re-
spect and venerate their offering and to return their bones to the water so
they could again resume their lives beneath the sea. Without the proper
prayer and thanksgiving, the salmon would not return, leaving the tribes
without adequate food for the winter.
Salmon have provided the mainstay of the Northwest tribes' diet for
more than 10,000 years.32 At Celilo Falls, a favored fishing ground on
the Columbia River, the tribes caught an estimated eighteen million
pounds of salmon annually.33 It is said that the salmon were so thick
during these times that a person could walk across their backs as they
migrated to their freshwater mountain springs to spawn.34 Traditional
Indian fishing methods included standing on the slippery rocks or on a
platform high above the churning waters and casting long handled dip
31 A. NEIBOY, COLUMBIA RIVER SALMON AND STEELHEAD TROUT 144 (1980) [hereinafter
cited as NETBOY, COLUMBIA RIVER SALMON].
32 It is estimated that at one time more than 50,000 Indians inhabited the watershed of the
Columbia River Basin. Id. at 14. For an overview of the importance of salmon within Indian cul-
tures, see P. DRUCKER, INDIANS OF THE NORTHWEST COAsT (1955); C. SMrH, SALMON FISHERS
OF THE COLUMBIA (1979); H. STEWART, INDIAN FISHING: EARLY METHODS ON THE NORTH-
wEST CoAsT (1977).
33 NETBOY, COLUMBIA RIVER SALMON, supra note 31, at 14. The runs were continuous from
April to November. The chinook ran in the spring, summer and fall; sockeye ran from May to
September; and the chum and coho ran in the summer and fall. Id. at 11-12.
34 In the words of a Russian observer on the Kamchatka peninsula of Siberia, a run of Salmon
made a roar "somewhat similar to the noise of boiling water in a gigantic caldron." See B. BROWN,
MOUNTAINS IN THE CLouDs: A SEARCH FOR WILD SALMON 78 (1982).
7
O'Brien: Undercurrents in International Law: A Tale of Two Treaties
Published by Case Western Reserve University School of Law Scholarly Commons, 1985
CANADA-UNITED STATES LAW JOURNAL
nets into the stream, 35 trolling with hardwood hooks and nettle lines,
throwing harpoons, and setting seines, traps and weirs.36
In the 1850s, whites began to settle the Pacific Northwest in large
numbers. In 1854, the federal government directed Issac Stevens, Gover-
nor and Superintendent of the Washington Territory, to negotiate trea-
ties with the coastal and inland tribes. In return for ceding one half of
the state, the tribes reserved smaller portions of their lands for them-
selves, as well as the "right of taking fish. . at all. . usual and accus-
tomed stations, in common with citizens of the United States."
At the turn of the century the United States Supreme Court recog-
nized that to Indians of the Pacific Northwest the right of taking fish was
"not much less necessary to (their) existence than the atmosphere they
breathed.38 Less than three quarters of a century later, the non-Indian
had depleted the salmon runs and had refused to acknowledge or protect
treaty Indian fishing rights.
In a series of court decisions throughout the 1960s and 1970s, tribes
won recognition of their rights to manage and exercise off-reservation
fishing. In 1968, in Sohappy v. Smith, District Court Judge Robert Bel-
loni ruled that the four inland Columbia River treaty tribes were entitled
to a "fair share" of the salmon catch.39 In 1974, Judge Boldt interpreted
the "fair share" of nineteen tribes in the coastal Washington and Puget
Sound area to constitute the opportunity to harvest up to fifty percent of
the allowable catch (total run less spawning escapement requirements) of
those salmon passing their traditional fishing sites.4' The Boldt decision
brought harassment and violence against tribal fishermen and a spate of
conflicting litigation in the state courts.4 ' In response to a series of state
35 To balance on a small platform and handle a fifty pound chinook in a dipnet took considera-
ble skill. Although the fishing stands and river spots were considered personal property and inher-
ited from father to son, an individual would not catch more than his family could clean and dress in
a day. NETBOY, COLUMBIA RIVER SALMoN, supra note 31, at 15.
36 The most efficient of the traditional means were the weirs and traps. Weirs, fences or barri-
ers made of lattice-worked timber or brush, were placed across the stream, blocking the fish on their
passage upstream. P. DRUCKER, supra note 32, at 24-26. Indians fish today as they have for
thousands of years, with the exception of traps and weirs, now prohibited by federal laws.
37 The phrasing of all the Northwest treaties is essentially the same. See eg., Treaty with the
Nisquallys, Puyallups, Steilacooms, Squawsksins, S'Homamish, Steh-chass, T'Peeksins, Squi-aitls,
and Sa-heh-wamish, Dec. 26, 1854, art. 3, 10 Stat. 1133; Treaty with the Yakinmas, June 9, 1855,
art. 3, 12 Stat. 951.
38 United States v. Winans, 198 U.S. 371, 381 (1905).
39 Sohappy v. Smith, 302 F. Supp. 899 (D. Or. 1969), affd per curiam, 529 F.2d 570 (9th Cir.
1976).
40 United States v. Washington, 384 F. Supp. 312 (W.D. Wash. 1974), afl'd, 520 F.2d 676 (9th
Cir. 1975), cert. denied, 423 U.S. 1086 (1976). In another part of the opinion Judge Boldt ruled that
fish caught by the Indians within their reservations or for ceremonial or subsistence purposes were
not to be included in an accounting of the Indians' share. 384 F. Supp. at 343.
In 1976, the Ninth Circuit Court of Appeals extended the fifty percent allocation to the four
Columbia tribes - the Warm Springs, Yakima, Umatilla and Nez Perce. Sohappy, 529 F.2d 570.
41 See, eg, Puget Sound Gillnetters Ass'n v. Moos, 88 Wash. 2d 677, 565 P.2d 1151 (1977);
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court decisions which refused to recognize or permit the full exercise of
treaty fishing rights the federal district court issued orders for the federal
supervision of the state fishery in order to protect Indian treaty rights.42
Having won recognition of their right to half the allowable harvest
and their right to participate in the management of the resource,43 the
coastal and inland tribes instituted a variety of environmental and regula-
tory measures to conserve and manage the salmon resource.' Several
tribes, including all of the Columbia River tribes, have established fish
and wildlife committees and fishery programs and projects designed for
on-reservation and off-reservation lands. Nineteen tribal fish hatcheries
released over fifty million salmon and steelhead trout in 1980. as
In 1974, the nineteen treaty tribes of coastal Washington and the
Puget Sound area established The Northwest Indian Fisheries Commis-
sion to assist member tribes in developing fishery programs in the five
designated treaty areas.' Three years later, the Confederated Tribes of
the Umatilla Reservation from Oregon, the Confederated Tribes and
Bands of the Yakima Nation of Washington and the Nez Perce of Idaho
established the Columbia River Inter-Tribal Fish Commission
(CRITFC) to coordinate their respective management programs with
those of the federal and state governments.47 The Commission, com-
posed of the fish and wildlife committees from each tribe, oversees a staff
of biologists, hydrologists, policy analysts, public information specialists,
and legal advisors. For the last several years the CRITFC has worked
towards a restoration of the upriver fisheries. Specifically, the CRITFC
has sought: (1) management of the ocean harvest to allow for sufficient
upstream escapement; (2) an increase in numbers through carefully
Washington State Commercial Passenger Fishing Vessel Ass'n v. Tollefson, 89 Wash. 2d 276, 571
P.2d 1373 (1977).
42 United States v. Washington, 459 F. Supp. 1020 (W.D. Wash.), aff'd, 573 F.2d 1123 (9th
Cir. 1978). The Supreme Court reviewed the state and federal decisions in Washington v. Washing-
ton State Commercial Passenger Fishing Vessel Ass'n, 443 U.S. 658 (1979), affirmed the federal
court decisions, and dismissed the state court decisions which had found a violation of the equal
protection clause and had narrowly defined the treaty language. The court did leave the state with
the authority to set, for conservation purposes, the figure of the harvestable run. Id. at 695.
43 United States v. Washington, 520 F.2d at 686; Sohappy, 302 F. Supp. at 912.
4 4 In 1977 the four Columbia River Tribes and the states of Washington and Oregon con-
cluded, under federal supervision, a five-year management plan. See A Plan for Managing Fisheries
on Stocks Originating from the Columbia River and its Tributaries above the Bonneville Dame, Jan.
20, 1977, reported in Wilkinson & Conner, supra note 20, at 73 n.299. The agreement provided that
a certain percentage of each run be allocated to each user group. In 1977, for example, the plan
allotted treaty Indian fishermen 60% of the allowable fall chinook run. Id. The agreement, which
expired in 1982, has not been renegotiated.
45 NORTHwEsT INDIAN FLsHREms COMM'N, FISHING: A NORTHWEST INDIAN PERSPEC-
TIVE col. 2 (no date) (unpaginated pamplet); Indian Culture Overlooked in Salmon Controversy, The
Scanner, May 18, 1983, at 1, col. 1. The Warm Springs Reservation in Oregon, for example, oper-
ates a $5.5 million dollar project.
46 NORTHWEST INDIAN FIHRES COMM'N, supra note 45, at col. 5.
47 Wilkinson & Conner, supra note 20, at 98.
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planned hatchery programs; and (3) improvement in the smolts'
survivability during their downstream migration.48
C. Canadian Indian Fishing Rights
Fish are more than food, fish are an integral part of life itself. Without
fish we have no culture and with no culture we are not a people. To us,
the marine resources of B.C. are part of our struggle to survive and
grow.
4 9
As did the tribes of Washington, Oregon and Idaho, the Indians of
British Columbia50 relied extensively on salmon as a food source51 and as
an important commodity of trade. As did their cousins to the south, the
British Columbia Indians built elaborate ceremonies, feasts myths and
art around the salmon. Salmon represented survival: nutritionally, eco-
nomically, socially and culturally.52 Despite this important and strong
historical link, the Canadian government has neither adequately recog-
nized nor protected Indian fishing rights. Rather, the courts have con-
sistently upheld the rights of the federal and provincial governments to
curtail treaty and aboriginal fishing rights.53
The Canadian government asserts its jurisdiction over "Indians and
land reserved for Indians" through Section 91(24) and over "Sea Coast
and Inland Fisheries" through Section 91(12) of the 1867 British North
American Act.54 In 1877, the Canadian Parliament passed The Fisheries
48 To achieve this goal, the tribes have sued three Secretaries of Commerce concerning the
ocean harvest regulations and have actively participated in the passage of the Pacific Salmon Inter-
ception Agreement. See infira Part II(F).
49 Testimony reported in THE COMW'N ON PACIFIc FisHERIs PoLicy, TURNING THE TIDE:
A NEW POLICY FOR CANADA'S PACIFIC FISHERIES 174 (Sept. 1982) [hereinafter cited as TURNING
Tm TiDE].
50 The pre-contact Indian population of British Columbia is estimated to have been 125,000.
In 1929, the population had decreased to approximately 23,000. Today approximately 57,000 Indi-
ans are registered in 194 bands in British Columbia. 21,000 registered in 96 bands live along the
Fraser River and its tributaries; 4,000 in 8 bands live along the Skeen and Nass, the next largest
salmon producing rivers. Id.
51 Estimates are that prior to white colonization, coastal tribes consumed approximately 700
pounds of salmon annually. Salmon provided approximately three-quarters of the diet. Id. Approx-
imately one-half of all status Indians in the province of British Columbia even today benefit directly
from the fisheries. Id.
52 In the 1982 Commission Report on Pacific Fisheries, the federally appointed Commissioner
Peter Pearse, recognizing the importance of fishing to the B.C. tribes, wrote: "[No culture in British
Columbia is as deeply rooted in the fisheries resources as the Indians'. No other group in our society
seeking to preserve its culture can lay claim to the ancient links that have been forged between the
Indians and the fish of the region." Id. at 181.
53 See, eg., R. v. George, 55 D.L.R.2d 386 (1966). "There is no single Act in the whole of
Canada that raises more problems between authorities and Indian people than the Fisheries Act."
R. v. Cooper, [1979] 4 C.N.L.R. 81, quoted in Pibus, The Fisheries Act and Native Fishing Rights in
Canada: 1970-1980, 39 U. TORONTO FAC. L. REV. 43 (1981).
5 30 & 31 Viet., ch. 3, §§ 9(12), 91(24).
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Act,5" which essentially delegated federal authority over fishery matters
to the provinces. In the absence of a coherent policy, what emerged was
a patchwork of provincial laws variously recognizing, limiting, affirming,
and denying Indian fishing rights.56
In 1888, the British Columbia fishing Regulations, adopted pursuant
to the Dominion Fisheries Act, recognized the right of Indians to fish for
subsistence, but not for commercial purposes.5 7 By 1894, Department
regulations required Indians to obtain a permit which fixed the time, lo-
cation, and gear that could be used. 8 Today, these permits may also
establish species, catch limits and seasons open to the tribal fishermen.59
Many tribal members view these permits as violations of their aboriginal
and treaty rights to fish. Civil disobedience, flagrant violations of permits
and frequent court appearances are the order of the day on many
reserves.' Tribes have (thus far unsuccessfully) argued that the permit
system and other federal and provincial laws interfering with treaty and
aboriginal fishing rights are invalid.6'
Unlike most tribes south of the border, which have concluded trea-
ties with the United States government, the majority of British Columbia
tribes have never negotiated agreements with the Canadian government.
55 CAN. REv. STAT., ch. F-14 (1970).
56 For a discussion of Canadian Indian fishing rights, see Sanders, Indian Hunting and Fishing
Rights, 38 SASK. L. REv. 45 (1973-74) [hereinafter cited as Sanders, Indian Hunting]; Pibus, supra
note 53, at 43; Sanders, The Rights of the Aboriginal Peoples of Canada, 61 CAN. B. REv. 314 (1983)
[hereinafter cited as Sanders, Aboriginal Peoples].
Among the main unresolved issues under Canadian law pertaining to fishing rights are tribal
rights to freely regulate and manage on-reserve fishing; the status of aboriginal fishing rights; and the
primacy of tribal regulatory rights over federal conservation policies.
In 1980, the Canadian Parliament passed the Canadian Charter of Rights and Freedoms. Sec-
tion 35(1) provides that "the existing aboriginal and treaty rights of the aboriginal peoples of Canada
are hereby recognized and affirmed." Part I, section 25 states that 'The guarantees in this Charter
of certain rights and freedoms shall not be construed so as to abrogate or derogate from any aborigi-
nal, treaty or other rights or freedoms that pertain to the aboriginal peoples of Canada... ." CA-
NADIAN CHARTER OF RIGHTS AND FREEDOMS, Constitution Act, 1982, ch. 11, sched. B, pts. I and
II. What is exactly recognized and affirmed is unclear.
57 "Indians shall, at all times, have liberty to fish for the purpose of providing food for them-
selves, but not for sale, barter or traffic, by any means other than with drift nets or spearing." British
Columbia Fisheries Regulations, Nov. 26, 1888, current codification at at 1982 B.C. Stat. ch. 57, §§
12(a), 13(6). Prior to then, fisheries in British Columbia were unregulated, no distinctions existed
between subsistence and commercial fishing, or between Indian and non-Indian fisheries.
58 The regulations remained essentially unchanged until 1977 when individuals were required
to obtain licenses. In actuality, little difference exists between the permit and license systems.
TuRNING THE TIDE, supra note 49, at 176.
59 Recently permits have been issued to band councils instead. Approximately ten percent of
the bands have taken over the issuance of permits among their own members. Id. In 1978, the last
year available, 3500 individual and 50 band permits were issued. Id. at 174.
60 The civil disobedience and court appearances centered on Section 19 of the Fisheries Act,
which provides: "No one, without lawful excuse, the proof whereof lies on him, shall fish for, buy,
sell or have in his possession any fish or portion of any fish at a place where at that time fishing for
such fish is prohibited." 1970 CAN. REV. STAT. ch. F-14.
61 TuRNiNG THE TIDE, supra note 49, at 176-77.
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Only the tribes in the northeastern part of the province62 and on Vancou-
ver Island63 have treaty relations with Canada.
In 1964, in Sikyea v. The Queen, the Supreme Court of Canada held
that, treaty guarantees notwithstanding, Indian hunting rights were sub-
ject to federal regulations. 6 Four years later, in Regina v. Cooper, this
rule was held specifically applicable to Vancouver Island tribes holding
treaty guaranteed fishing rights under the Douglas treaties. 65 Hence, de-
spite earlier contractual assurances to the contrary, tribal fishing rights
may be legally restricted and circumscribed by Fisheries Act regulations
concerning gear, permits, seasons and catch limits.
66
The majority of B.C. tribes rest their right to fish on aboriginal
claims, i.e., the right to hold their lands and exercise their rights as they
have since time immemorial.67 In 1977, the British Columbia Court of
Appeal refused to recognize the Nishaga Band's argument that their
lands and resources remained unsurrendered and their rights recognized
by the 1763 British Proclamation Act.68 An appeal to the Supreme
Court of Canada left the issue unresolved. 69 The Derricksan case in 1976
62 Treaty No. 8, signed by several northeastern tribes (covering a large area in British Colum-
bia, Alberta and the Northwest Territories) guarantees fishing rights on ceded lands, although "sub-
ject to such regulations as may be made.., by the Government... and excepting such tracts as
may be required. . . for settlement, mining, lumbering or other purposes." Id. at 179.
63 In the 1850s several bands of the Salish and Kwakiutl tribes of Vancouver Island signed
fourteen treaties (known as the "Douglas treaties") which guaranteed the "liberty to hunt over the
unoccupied lands, and to carry on (their) fisheries as formerly." Id.
64 The case considered whether the Migratory Bird Convention Act, 1970 CAN. REv. STAT.
ch. M-12, which had not mentioned tribal treaty rights, had abrogated the treaty protected hunting
rights of an Indian in the Northwest Territories. Sikyea v. The Queen, 50 D.L.R.2d 80 (1964).
65 The court held that the "Fisheries Act and... regulations may impinge on treaty rights."
Regina v. Cooper, 1 D.L.R.3d 113, 117 (B.C. Sup. Ct. 1968), citing R. v. George, 55 D.L.R.2d 386
(1966).
66 The court made this very clear in an often quoted passage in Francis v. the Queen: "[The
legislation of the Parliament of Canada and regulations made thereunder, properly within s.91 of the
British North America Act 1867, are not qualified or in any way made unenforceable because of the
existence of rights acquired by Indians pursuant to treaty." Francis v. The Queen, 2 N.B. 2d 14, 23
(Sup. Ct. App. Div. 1969).
When British Columbia joined the Confederation in 1871, the federal government pledged that
"a policy as liberal as that hitherto purused by the British Columbia Government shall be continued
by the Dominion Government after the Union." CAN. Rnv. STAT., app. H, no. 10, art. 13 at 284
(1970). In Jack v. The Queen, the tribes argued that this guaranteed them recognition of their rights
to fish and hunt as they had traditionally done and as they had at the time of Union. In spite of a
strong statement by the dissenting judge that Indian fisheries should be accorded a priority second
only to conservation, the Supreme Court of Canada remained unswayed. Jack v. The Queen, 100
D.L.R.3d 193 (1979).
67 Over half of the native population of Canada (which includes Indians, Metis and Inuit)
possess no treaty relationship with the federal government.
68 Calder v. Att'y Gen. B. C., 13 D.L.R. 3d 64 (B.C. Ct. App. 1970).
69 Calder v. Att'y Gen. B. C., 34 D.L.R. 3d 145 (1973).
In Regina v. Jack, 37 B.C.L.R. 238 (Ct. App. 1982), the British Columbia Court of Appeal
upheld the conviction of an Indian who had shot a deer out of season for use in a religious ceremony,
implicitly settling the issue against tribal claims..
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resolved the question whether tribes holding aboriginal fishing rights
could fish free of Fishery Act regulations. The court held that aboriginal
fishing rights, like treaty guaranteed fishing rights, are subject to Fishery
Act regulations.7'
A few band councils, pursuant to provisions under the Indian Act,71
have enacted fishery by-laws regulating on-reserve fishing. Whether
these by-laws supersede the Fisheries Act remains in dispute.72 Except
for enacting these on-reserve regulations, B.C. tribes, unlike the North-
west coast tribes in the United States, have no involvement in the man-
agement of the fisheries resource.73
Not surprisingly, the marginal legal recognition of Canadian tribal
fishing rights has greatly impacted the number of salmon allotted to and
caught by native fishermen.74 In 1980, Indian fishermen caught an esti-
mated 700,000 fish, or 3.5 percent of all salmon landings.75 In addition
to a decrease in subsistence fishing, tribes have suffered an equally devas-
70 Without stating the process of their reasoning, the court ruled: "[W]e are all of the view that
the Fisheries Act, R.S.C. 1970, c. F.-14, and the regulations thereunder which, so far as relevant
here, were validly enacted, have the effect of subjecting the alleged right to the controls imposed by
the Act and regulations." Derriksan v. The Queen, [1976] 6 W.W.R. 480.
71 Indian Act, CAN. REV. STAT. ch. 1-6, §§ 81(o), 82 (1970).
72 The federal Department of Justice has issued a legal opinion that based on Derricksan v. The
Queen, [1976] 6 W.W.R. 480, the Indian Act and the tribal by-laws passed under it supersede the
Fisheries Act and regulations. The Department of Fisheries contends that in the interest of conser-
vation tribal by-laws must comply with Fishery Act regulations. The courts have not yet adjudi-
cated the issue, but the Fisheries Department is apparently following the Department of Justice's
view. TuRNNG THE TiDE, supra note 49, at 180.
73 Commissioner Peter Pearse of the Commission on Pacific Fisheries Policy, after a review of
the legal framework on Indian fishing rights, stated:
All these developments leave an alarmingly ambiguous and incoherent framework for In-
dian fisheries. Treaties and other historical assurances leave Indian fishermen vulnerable to
shifts in fisheries policy that may be imposed on them unilaterally by the government ...
The resulting uncertainty about the legal foundation for Indian fisheries has left the Indi-
ans in an unacceptable position and the Department unable to properly manage the
resources.
Id. at 180-81. In conclusion, the Commissioner urged that several changes be undertaken: "to clar-
ify and strengthen Indian fishing rights; to enable Indians to become involved in fisheries manage-
ment; to provide opportunities for Indians to take better economic advantage of their rights to fish;
and to improve the administrative and enforcement arrangements." Id. at 181.
74 Indian harvest occurs most often upstream near salmon spawning grounds. As one observer
has pointed out, "Because Indians are last in line to get a share of the catch, regulation of these
fisheries is the last chance for fisheries managers to manipulate escapement levels." Peterman, Dy-
namics of Native Indian Food Fisheries on Salmon in British Columbia, 37 CAN. J. FisiraRs &
AQUATIC ScIENcEs 561 (1980).
75 This number represents a small fraction of the total traditionally caught by tribes. Sixty
percent of the Indian fishery is caught in the Fraser River Basin, the Skeena and Nass Rivers ac-
counting for about 30 percent. See N. SCHUBER, THE INDIAN FOOD FISHmRY OF THE FRAZER
RrVER: CATCH SUMMARY 1951 TO 1982 2 (Canadian Data Report of Fisheries and Aquatic Sci-
ences No. 412, Oct. 1983).
This 3.5 percent is the comparison figure to the 50 percent allotted to northwestern treaty tribes
in the United States. The percentage caught by Canadian Indians is even smaller if one takes into
account relative population figures. Canadian Indians make up 3 percent of the population of Brit-
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tating decline in their participation in commercial fishing. Barred by fed-
eral law from pursuing their traditional commercial fisheries, many tribal
members in the last half of the late 1800's and the early part of the 1900's
worked in canneries and as fishermen.76 In 1919, ninety-seven canneries
operated on the coast from the Fraser River to the Nass River employing
more than 9,000 people, the majority of whom were Indians.77 One-third
of the fishermen were also Indians.7" By 1970, only fifteen canneries re-
mained in operation, employing 1,500 Indians.79 Mechanization and ex-
pensive technology similarly reduced the number of Indians able to
afford the most sophisticated and efficient fishing vessels, leaving entire
communities devoid of employment opportunities. 0
D. The Advent of Commercial Fishing and the Decline of Salmon
(Indian fishing rights were) written in sand. A dam is rising not far
below Celilo at The Dalles, and it will soon bury the falls so deep in a
lake that not a ripple of their fury will trouble the surface. The red-
skins have been defeated once more, this time not by the United States
Cavalry, but by the genial dam builders of the United States Army,
Corp of Engineers. Custer is revenged again. And if the Indians at
Celilo should persist in their age-old liking for salmon as food, then
they may buy it in cans, by the case if need be.81
In 1823 the Hudson Bay Company ushered in the era of Northwest
commercial salmon fishing with the construction of a salting plant at the
mouth of the Columbia River. 2 Thirty years later, intense commercial
harvesting began in California on the Sacramento and San Joaquin Riv-
ers in response to the influx of gold miners.83 With the development of
canning in the late 1860s, the industry boomed.84 On some rivers, fish
wheels scooped up salmon twenty-four hours a day, taking forty to fifty
tons in a season;85 on others, up to two hundred boats gillnetted salmon
ish Columbia. The treaty tribes of Washington, Oregon and Idaho comprise 0.3 percent of the
populations of those states.
76 TURNING THE TiDE, supra note 49, at 151.
77 Id.
78 Id.
79 Id. at 152.
80 Id.
81 S. HOLBROOK, THE COLUMBIA 250 (2d ed. 1974), cited in Wilkinson & Conner, supra note
20, at 41 n.133.
82 A. NETBoY, SALMON, supra note 22, at 223.
83 Id. at 212-13.
84 Salmon was first canned in New York in 1814, and in B.C. in 1867. SALMoN: THE LIVING
REOURCE, supra note 20, at 3.
85 NETBOY, COLUMBIA RIVER SALMON, supra note 31, at 28. A fish wheel, resembling a large
ferris wheel in the middle of the river, harvested more than 110 tons of fish on the Columbia in the
summer of 1894. Id. at 26. Fish wheels were finally outlawed in Oregon in 1926 and in Washington
in 1934. Id.
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each night. 6 Coastal trolling began in 1912, with the size of the fleet
increasing to over a thousand vessels in eight short years." The exploita-
tion was so fierce during these years that one could talk of walking across
the Columbia not on the backs of salmon but from boat deck to boat
deck.88
By 1883, fifty canneries operated on the banks of the Columbia, pro-
ducing 630,000 cases from a catch of 43 million pounds.8 9 By the turn of
the century, over ninety canneries operated in British Columbia, mainly
on the Fraser River, and produced over two million cases.9°
By the 1900s salmon runs from California to British Columbia
showed the effects of serious overfishing and environmental degradation.
Salmon canning in California ceased in 1919, with the Sacramento and
San Joaquin Rivers depleted of their runs.91 Those runs not severely di-
minished by overfishing during this period were soon endangered by the
introduction of civilization. Agriculture, logging, urban development,
and power generation competed with the salmon for use of Pacific
Northwest water. Irrigation92 meant low stream levels and insufficient
water for migration. The logging industry clogged the streams with
holding ponds that blocked migration and polluted the waters with toxic
wastes. Uncontrolled dumping of effluents from urban development ex-
acerbated the pollution, further decreasing the runs.9s In 1913 and 1914,
railroad builders in Hell's Gate Canyon, 129 miles up the Fraser River,
unnecessarily dumped millions of tons of rock into the Fraser River,
completing blocking the migrating salmon from their upriver spawning
areas. Tens of thousands of salmon died. Partial clearing the following
year opened a portion of the river, but to this day the 1913 cycle has not
86 In 1889, more than 2600 boats were gillnetting on the Columbia from Portland to the
mouth. Id. at 31.
87 Trolling is done by dragging four to eight wire lines, with up to twelve hooks at different
depths, slowly through the water. The salmons' love for small fish makes them an easy prey for
trollers who use artificial herring and anchovies as bait. Id. at 33.
88 Id. at 34.
89 A. NETBOY, SALMON, supra note 22, at 223. Between 1889 and 1892, 1,240 gill nets with a
take of 54 percent, 240 traps with a take of 22 percent, 45 fishwheels with a take of 14 percent, 40
seines with a take of 9 percent, and 90 dipnets with a take of 2 percent of the harvest, operated on the
lower Columbia. See C. SMrrH, supra note 32, at 39.
90 SALMON: THE LIVING REsoURcE, supra note 20, at 3. Sockeye, with its rich meat, high oil
content, and bright color, was the canner's favorite, providing 78 percent of the fish canned. Id. In
1913, at the industry's peak in British Columbia, the average pack was 700,000 cases. Id.
91 A. NETBoy, SALMON, supra note 22, at 212. Historical accounts report tons of fish being
left to rot at canneries during the peak era, the canneries being unable to handle the immense
catches. NETBoy, COLUMBIA RIVER SALMON, supra note 31 at 25.
92 The Reclamation Act of 1902, 43 U.S.C. §§ 371-76 (1982) provided the legal mechanism
necessary for converting the nation's water supply for irrigation purposes.
93 NETBoy, COLUMBIA RIVER SALMON, supra note 31, at 55-71, discusses the causes and
effects of stream degration.
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returned to its original capacity.94
Nothing, however, affected the Northwest's salmon runs as severely
as the United States' quest for cheap electricity. Between 1933 and 1973,
the government and private utilities constructed more than fifty dams in
the Columbia River watershed and Puget Sound area.95 Today the 1,214
miles of the once flowing Columbia are controlled by eleven dams;96 the
Snake, its primary tributary, is regulated by ten. The dams provide en-
ergy to the region at half the average national rate for electricity, but at
the cost of half the spawning habitat originally available to the salmon.
For example, the greatest of these dams, the 343 feet high Grand Coulee
Dam, closed off forever 1,100 miles of streams to tens of thousands of
spawning salmon who, after a 600 mile trip, died at its base when the
gates closed in 1941. 97
Within one hundred years, the inland commercial harvest of salmon
on the Columbia had dropped to ten percent of the 1880 production
level.98 By the 1960s the Canadian Fraser River replaced the Columbia
as the most important salmon producing region after Alaska.9 9 Upper
basin salmon and steelhead runs, which once yielded 30 million pounds
94 In the 1920's, the average pack of Fraser sockeye was only 16 percent of the 1897 pack.
SALMON: THE LIvING REsOURCE, supra note 20, at 4.
95 NETBOY, COLUMBIA RIVER SALMON, supra note 31, at 93. The Federal Power Act of 1920,
16 U.S.C. §§ 791-825 (1982) created the Federal Power Commission and invested it with the author-
ity to promote and license hydroelectric developments.
For a discussion of the competing interests and tensions between hydropower development and
salmon, see Blum, Hydropower v& Salmon: The Struggle of the Pacific Northwest's Anadromous Fish
Resources for a Peaceful Coexistence with the Columbia River Power System, I1 ENVTL. L. 211
(1981).
96 The Columbia River, which begins 80 miles north of the United States border in British
Columbia, drops 2,650 feet on its way to the sea. NETBOY, COLUMBIA RIVER SALMON, supra note
31, at 3. Only 50 miles of this once majestic river remains free flowing. Id. at 9. The 1,270 mile long
river drains an area of 260,000 square miles, a territory larger than France. From the headwaters to
the sea, the river discharges a water volume more than twice that of the Nile. See generally NORTH-
WEST RESOURCE INFORMATION CENTER, INc., A QUESTION OF BALANCE (Nov. 1980) [hereinafter
cited as A QUEmrON OF BALANCE]; A. NETBOY, SALMON, supra note 22, at 219-20.
97 A. NETBOY, SALMON, supra note 22, at 225. Scientists have shown that salmon, unable to
jump the dams, will die exhausted trying to return to their birth streams, rather than spawn in an
unfamiliar stream. Id. at 39.
To assist fish in ascending dam-created falls, engineers have designed fish ladders which are
generally constructed as a series of long curving pools. The 65-foot fish ladders at Bonneville Dam
are the highest in the world. NETBOY, COLUMBIA RIVER SALMON, supra note 31, at 85. The
Grand Coulee Dam is too high to make fishladders a feasible alternative.
It was not until the passage of the Federal Power Act of 1920 and the Fish and Wildlife Coordi-
nation Act of 1934 that fish passage facilities were constructed at private, public utility district, and
federal hydropower dams. A QUESTION OF BALANCE, supra note 96, at 4.
98 Wilkinson & Conner, supra note 20, at 40.
99 The 750-mile Fraser River remains undammed today. A. NETBOY, SALMON, supra note 22,
at 249.
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annually, were considered for inclusion on the endangered species list."
One economist has estimated the loss in terms of value to average $372
million annually, or $6.5 billion since 1960.101
E. Conservation and Restoration
One thing we (Indians) know which the the white man may one day
discover. Our God is the same God. You may think that now that
you own our land. But you cannot. He is the God of man. And his
compassion is equal for the red man and the white. The earth is pre-
cious to Him. And to harm the earth is to heap contempt on its
creator....
The white man must treat the beasts of this land as his brothers....
What is man without the beasts? If all the beasts were gone, man
would die from great loneliness of spirit, for whatever happens to the
beast also happens to the man. All things are connected. Whatever
befalls the earth befalls the sons of the earth. 02
By the late 1880s, naturalists and politicians recognized the neces-
sity of conserving and managing the Northwest's salmon resource. 3
Since then, conservation attempts have proceeded along four general
lines: legislation to restrict catch; hatchery propagation to increase num-
bers; environmental improvements and habitat enhancement; and coop-
erative management schemes.' 4 Catch limitations include such
measures as gear restrictions,0 5 established fishing seasons, 0 6 ceilings on
100 43 Fed. Reg. 48,628 (1978). See also A QUFSTION OF BALANCE, supra note 96, at 1-2.
Wilkinson and Conners summarize the history of commercial fishing on the Columbia as
follows:
First, for millennia the Indian tribes caught the fish with their dipnets, harpoons, and
weirs, drying their catch and using it for trade and subsistence. Then, during the nine-
teenth century, came the operators of canneries, who put their fish traps and fish wheels in
front of the Indians' weirs and dipnets. Third, the gill netters took their place downstream
from the canners' traps. Fourth, down-river from the gill netters, where the river was wide
enough for maneuvering, the purse seiners moved in, netting even more fish with greater
efficiency. Finally, in this century the ocean trollers - both United States and foreign-
nudged their way to the head of the line, where the fish were freshest and brightest and
therefore commanded the best price.
Wilkinson & Conner, supra note 20, at 45.
101 Wilkinson & Conner, supra note 20, at 40 n.126.
102 From a letter dictated by the Chief Seathl of the Duwanish tribe to the President of the
United States concerning the government's offer to buy the tribe's land. R. CHmUERHOSE & M.
TaIM, supra note 21, at 158.
103 The author is indebted to the information and analysis provided in the very thorough and
comprehensive review of the history, conservation and management of the Pacific salmon resource
by Wilkinson & Conner, supra note 20.
104 For a list of regulatory bodies on the Columbia and Snake Rivers with management author-
ity affecting salmon habitat see Wilkinson & Conner, supra note 20, at 73 n.299.
105 Gear restrictions and established fishing seasons, passed by the Washington and Oregon
Territories in the 1870s, were the first laws enacted to conserve salmon. NnBoY, COLUMBIA
RIVER SALMON, supra note 31, at 34-35. By the 1930s, Oregon and Washington had outlawed
wheels and traps. A. NEToY, SALMON, supra note 22, at 224.
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daily or seasonal catches, 107 and licensing.10 8
The first west coast salmon hatchery was constructed on a tributary
of the Sacramento River in 1872."° It was not until the early 1960's that
scientists had achieved sufficient understanding of disease control, diet,
and the importance of the chemical composition of water to make artifi-
cial fish propagation economically and biologically feasible. Based on
this information, in the last twenty years biologists have repopulated ma-
jor streams by hatchery propagation. As a current example, in 1981
United States federal, state, private, and tribal fish hatcheries released an
estimated 1.06 billion juvenile salmon into the Pacific Ocean.1'0
However, without adequate environmental safeguards hatchery fish
will not survive and wild fish will continue to die at alarming rates. For
salmon to reproduce at a maximum optimum rate, all the differing envi-
ronments they inhabit through their life cycle including spawning, rear-
ing and riparian, must be protected. To spawn, salmon must have access
to streams which are unpolluted, properly shaded, cover with clean
gravel, and filled with instream cover. Once laid, the eggs lie nestled
beneath the gravel for months. As the water's temperature rises, the lar-
vae grows, using its attached yolk sac for nourishment. A constant and
fresh supply of oxygen from well moving and salt free water is imperative
during this period for the larvae to emerge from the egg and mature to
the alevin stage."' Once the alevin has consumed the egg sac, the young
salmon, or fry, measuring about an inch in length, propels itself from the
106 The first seasons were set by Washington in 1877. NETBOY, COLUMBIA RIVER SALMON,
supra note 31, at 35.
107 In 1888, catch limits were enacted on the Fraser River salmon. British Columbia Fisheries
Regulations, Nov. 26, 1888, current codification at 1982 B.C. Stat. Ch. 57, §§ 12(a), 13(6).
108 Seven years later the Canadian government required all non-Indian fisherman to purchase
licenses. See supra text accompanying notes 58-59.
109 The first hatchery on the Columbia was built in Oregon on the Clackamas River in 1877.
NETBOY, COLUMBIA RIVER SALMON, supra note 31, at 105. Five years later, a salmon hatchery
was built in British Columbia. It was not until the passage of the Fish and Wildlife Coordination
Act of 1934, 16 U.S.C. §§ 661-666c (1982), that federal compensation programs for hatchery devel-
opment were established. Wilkinson & Conner, supra note 20, at 81.
110 Conservationists and fishermen alike have warned of an overreliance on hatchery fish. Wil-
kinson & Conner cite six problems associated with hatchery fish:
(1) increased incidence of disease in hatchery stock; (2) competition between wild and arti-
ficially reared stocks; (3) difficulty of selective harvest of intermingled wild and hatchery
fish; (4) density dependent mortality caused by release of hatchery fish in excess of natural
carrying capacity; (5) economic and political vulnerability of hatcheries; and (6) genetic
pollution' resulting from inbred hatchery stocks.
Wilkinson & Conner, supra note 20, at 83 n.347.
Moreover, by releasing hatchery fish, conservationists may be indirectly contributing to the
decline of wild stocks. One of the difficulties inherent in fisheries management is that hatchery-
raised fish can tolerate a catch rate of 90-plus percent, while wild fish can tolerate only a 65% rate.
The catch rate in the ocean, where both types are caught indiscriminately, is 70-85 percent. Wild
fish, with their richer meat and higher oil content, are the preferred catch of any fisherman. Id. at
85.
111 A discussion of these environmental necessities may be found in id. at 86.
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gravel. 1 2 Young pinks leave immediately for their ocean homes. Other
species stay for varying periods of time in the freshwater before migrat-
ing to the ocean.' 13
Dams not only inhibit the salmon's upstream migration but severely
reduce a fry's survivability on its downstream migration. Biological
studies report that as much as 80 percent of a run is lost on the down-
stream migration." 4 In addition to death from starvation, disease, pre-
dation, and pollution, salmon face the additional problems associated
with dams - inadequate water flows and dangerous spillways and tur-
bines. Without an adequate stream flow, salmon cannot reach the ocean
within the time established by nature for smolting to occur." 5 Even
when water flows are adequate, the young salmon must navigate the
dams, where an average of 10 to 40 percent die in the rotating turbine
blades or from the change in pressure as they drop below the dam. For
those who choose the plunge over the spillway, 5 to 70 percent will
die.' 6 To decrease mortality at dams, scientists and engineers are work-
ing to design effective low gradient bypass sluiceways which deflect the
young salmon away from the turbines."
7
Congress has now mandated the implementation of habitat improve-
ments, such as those referred to above. In 1980, Congress enacted one of
the most important and progressive pieces of salmon conservation legis-
lation to date, the 1980 Pacific Northwest Electric Power Planning and
Conservation Act (Northwest Power Act)." 8 Although originally in-
tended solely as a power bill, the act was amended and given a second
and equally important mandate -- "to protect, mitigate, and enhance fish
and wildlife affected by the development operation, and management of
(the Columbia Basin hydroelectric facilities) while assuring the Pacific
Northwest an adequate, efficient, economical, and reliable power sup-
ply."' " 9 For the first time in modem industrial development, nature re-
112 A young chinook fry will emerge from the streambed bottom approximately fifty days after
the eggs have been laid. Id. at 23.
113 Id. at 23-24.
114 Starvation, disease and predation take many lives in addition to man-made problems associ-
ated with pollution and dams. Id. at 24 n.32. See also NETBOY, COLUMBIA RIVER SALMON, supra
note 31, at 97-102.
115 Prior to the damming of the Columbia, smolt migrated from their upriver rearing streams
to the estuary in approximately four days. Today, the trip takes forty days or more. The (Portland,
Or.) Alliance, Feb. 1983, at 1, col. 3.
116 This percentage is per dam, making the end loss rate staggering for those runs which must
navigate a number of dams. What is more, during times of high runoff, water going over spillways
frequently contains high concentrations of atmospheric gases, especially nitrogen, resulting in the
death of many fish by "bubble disease" or the "the bends." A QUESTON OF BALANCE, supra note
96, at 5-7.
117 The Army Corp of Engineers has also employed fish pullmans, collecting and transporting
fish by barge or truck around the dam where they are released below the dam. This method is
considered a short-term solution due to its cost and unknown biological consequences. Id. at 12-13.
118 Northwest Power Act of 1980, 16 U.S.C. §§ 839-839h (1982).
119 Id at § 839b(hX5). The act has six stated purposes among which is the obligation:
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ceived equal billing with hydroelectric development. 2 ' The Act
established the Northwest Power Planning Council which, among other
functions, is responsible for designing a comprehensive fish and wildlife
program.12' The Fish and Wildlife Program, adopted in 1982, includes
measures to ensure adequate water flows for downstream migration, pro-
visions for fish passage at dams, and programs for fish habitat
enhancement.122
However, U.S. legislation alone would be insufficient to protect the
salmon population. During its travels, over a thousand miles at times, a
salmon may pass through the freedom of the high seas, 123 the jurisdic-
tions of Canada (British Columbia), the United States (Alaska, Washing-
ton, Oregon, Idaho) and Indian reservations. 24 Without coordinated
management, conservation programs established by one jurisdiction may
be for naught if another jurisdiction allows overfishing or establishes in-
adequate environmental protections. 125
[To protect, mitigate and enhance the fish and wildlife, including related spawning
grounds and habitat, of the Columbia River and its tributaries, particularly anadromous
fish which are of significant importance to the social and economic well-being of the Pacific
Northwest and the Nation and which are dependent on suitable environmental conditions
substantially obtainable from the management and operation of the Federal Columbia
River Power System and other power generating facilities on the Columbia River and its
tributaries.
Id. § 839(6).
120 Prior to this time, the primary conservation legislation responsible for protecting the Co-
lumbia River's salmon resource was the inadequate Fish and Wildlife Coordination Act of 1934, 16
U.S.C. § 661 (1982).
121 The Alliance, supra note 115, at 3.
122 See Wilkinson & Conner, supra note 20, at 53-56 for a discussion of the importance of this
act to the preservation of the Columbia River Basin.
Also passed in 1980 was a supplemental bill, the Salmon and Steelhead Conservation Act, 16
U.S.C. §§ 3301-45 (1982).
123 In 1952, Canada, the United States and Japan negotiated the International Convention for
the High Seas Fisheries of the North Pacific Ocean, May 9, 1952, 4 U.S.T. 380, T.I.A.S. No. 2786.
Responding to concerns that high seas Japanese vessels were depleting the migratory salmon of the
Pacific Northwest, Japan agreed not to fish for salmon (as well as herring and halibut) west of 175
degree W. longitude, a line cutting through the Aleutian chain east of Attu Island. The treaty was
amended in 1978 to move the line pertaining to salmon fishing 10 degrees of longitude west across
the international dateline. Protocol Amending the International Convention for the High Seas Fish-
eries of the North Pacific Ocean, Apr. 25, 1978, 30 U.S.T. 1095, T.I.A.S. No. 9242.
124 Regulatory management in the ocean and coastal areas lies within the purview of: the
International North Pacific Fisheries Commission, the Northern Pacific Fishery Management Coun-
cil, Alaska Department of Fish and Game, Canada Department of Fisheries and Oceans, the Pacific
Salmon Treaty Commission (when operational) Pacific Fishery Management Council, Washington
Department of Fisheries, and Oregon Department of Fish and Wildlife.
Regulation on the Columbia and Snake Rivers rests in the hands of the three state agencies, one
interstate compact, two federal agencies, and four Indian tribes. In addition, two federal agencies,
the Fish and Wildlife Service under the Department of the Interior and the National Marine Fisher-
ies Service, under the Department of Commerce provide enhancement programs. For a discussion
of these various agencies and their responsibilities, see Wilkinson & Conner, supra note 20 at 67-78.
125 Competition among fishermen breaks down not only by nation, state, treaty Indian versus
non-Indian, but by gear as well. In some instances, an Alaskan salmon troller and Canadian salmon
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As early as 1892 Canada and the United States recognized the ne-
cessity for integrated salmon management.126 It was not until 1931,
however, that the two nations successfully concluded an agreement to
cooperatively manage the salmon originating in the Canadian Fraser
River, the richest producer of salmon in Canada. 2 7 The treaty estab-
lished the International Pacific Salmon Commission (known as the Sock-
eye Commission) to achieve two goals: an equitable division of the catch
and conservation of the sockeye runs. 28 Towards this end, the Commis-
sion was granted authority to improve fish habitats and stocks by im-
proving streams, removing obstructions, establishing and maintaining
hatcheries, and any other measures necessary to restore depleted runs in
the Fraser River system. All expenses are shared equitably. 129
The Commission's work is primarily of a biological and regulatory
nature. In making their decisions the Commission must consider a
number of variables and assess a large amount of data. Salmon are not
homogeneous schools of fish, but are divided into isolated reproductive
units, referred to as stocks. Each stock shares a common gene pool and
environment and is identified with a specific stream and spawning season.
Runs occur in spring, summer and fall. To correctly regulate catch lim-
its, seasons and gear restrictions, the Commission must evaluate daily
information relating to each stock, including the size of the run, catch
potential, escapement needs, and water conditions, among other
variables. 130
trofler may have closer interests than an Alaskan troller and an Alaskan gillnetter. See Seattle
Times/Seattle Post-Intelligencer, Dec. 2, 1984, at D4, col. 5-6.
126 D. JOHNSTON, supra note 12, at 385. Five separate treaties were discussed prior to the
signing of the Fraser River treaty. The state of Washington, protective of its control over the re-
source, was particularly opposed to the conclusion of any treaties and effectively delayed implemen-
tation of the Sockeye Convention regulations for fifteen years. Id. at 384-86.
127 Convention for the Preservation of the Sockeye Salmon Fisheries in the Fraser River Sys-
tem, May 26, 1930, 50 Stat. 1355, T.S. No. 918.
128 Restriction on sockeye led to serious and depleting competition over the Fraser River pink
salmon. In 1957, a Protocol was signed by the two nations, placing pink salmon under the Commis-
sion's control and providing for a 50/50 split of the resource. Protocol Amending the Convention of
May 26, 1930 for the Protection, Preservation, and Extension of the Sockeye Salmon Fishery of the
Fraser River System, Dec. 28, 1956, 8 U.S.T. 1057, T.I.A.S. 3867.
In 1980 the Convention was again amended to establish a supplementary advisory committee.
Protocol between the Government of the United States of America and the Government of Canada
to Amend the Convention for the Protection, Preservation and Extension of the Sockeye Salmon
Fisheries in the Fraser River System, Feb. 24, 1977, 32 U.S.T. 2475, T.LA.S. No. 9854.
129 Three commissioners from each country are appointed by their governments to serve on the
Commission. Two commissioners from each country must approve Commission decisions before
they are final. In addition, all regulations are subject to the approval of the national governments.
Although the Commission possesses no enforcement powers, the Washington State Department of
Fisheries and the Canadian Department of Fisheries and Oceans have abided by Commission recom-
mendations. Wilkinson & Conner, supra note 20, at 58 n.224.
130 Regulations are established on the Fraser River sockey run, for example, to ensure that
approximately 20% of the run escapes to the spawning ground. INT'L PACIFIC SALMON F s
COMM'N, supra note 30, at 8. Seasons for some species and stocks are closed completely until the
21
O'Brien: Undercurrents in International Law: A Tale of Two Treaties
Published by Case Western Reserve University School of Law Scholarly Commons, 1985
CANADA-UNITED STATES LAW JOURNAL
Despite the data's complexity, the Commission has achieved consid-
erable success. Catch records indicate that the total number of salmon in
all four cycles has steadily increased over the last twenty years.13 1 The
fishways 32 and other programs administered by the Commission have
increased the runs in the best years to 60 percent of the pre-1913 level.133
In regard to apportionment, between 1946 and 1981, the Commission
divided 116 million salmon "with a difference of 1,320 fish from perfect
division. 134
Joint cooperation proceeded smoothly until the mid-1970s when the
United States Commissioners requested the Commission to permit In-
dian treaty fishermen to fish during periods when Convention waters
were closed to other American fishermen. 135 The Commission rejected
the proposal. According to the United States Commissioner Thor Tol-
lesfson, the Canadian refusal stemmed from a fear of "a burden placed
upon themselves to give greater recognition to their own Indians."'136
The United States government found itself with an obligation to en-
force conflicting provisions of two groups of treaties.'3 7  After several
more unsuccessful attempts to negotiate with the Commission for a spe-
cial Indian fisheries, the United States suspended "its approval of that
part of the 1975 Commission regulations which allocated fishing time to
run is replenished or open only for a day or two a year. Wilkinson & Conner, supra note 20, at 75-
77.
131 Henry, Pacific Salmon Interception, in SCmNCE, PoLrncs & FISHING 146 (Oregon State
Univ. Sea Grant Lecture Series, 1981).
132 In 1944 the two nations signed the Agreement to Facilitate the Ascent of Salmon in HelPs
Gate Canyon and Elsewhere in the Fraser River System, July 21, 1944, 59 Stat. 1614, E.A.S. No.
479. Two years later, the Commission began construction of a number of fishways, considered today
the largest and most complex in the world, to enable fish to reach their spawning grounds upstream
from Hell's Gate. Between 1914 and 1946, less than 0.5 million sockeye reached their spawning
grounds annually. Since the fishways' construction an average of 1.2 million sockeye have returned
annually. The runs to Quesnel Lake system have recovered from a rate of only 1,100 in 1941 to
approximately 0.75 million, with a catch of 3.4 million. INT'L PACIFIC SALMON FISHERIES
COMM'N, supra note 30, at 5.
133 A. NETnOY, SALMON, supra note 22, at 253. Today the proportion of wild to hatchery
salmon in the Fraser River is greater than 90 percent. Wilkinson & Conner, supra note 20, at 57.
134 IN'L PACIFIC FISHERIES COMM'N, supra note 30, at 9.
135 For an excellent review of the United States' actions vis a vis the Commission and the
protection of tribal treaty rights, see Petty, Accommodation of Indian Treaty Rights in an Interna-
tional Fishery: An International Problem Begging for an International Solution, 54 WASH. L. REv.
403 (1979).
136 Id. at 423 n.66 (citing Oral Deposition of Thor C. Tollesfson, U.S. Commissioner, United
States v. Washington, 389 F. Supp. 302 (W.D. Wash. 1974)).
13 7 The Ninth Circuit Court proposed that treaty tribes be granted an additional catch in non-
Convention waters. The tribes, however, argued that they should not be forced to fish in an unfamil-
iar area and that non-Convention areas were less productive, thereby endangering existing runs and
requiring complete closure to non-Indians. Accordingly, they filed suit requesting the right to fish
unregulated in Convention waters, except for non-discriminatory regulations necessary for conserva-
tion. The court in a preliminary injunction directed the Washington State Fisheries Department to
establish a special treaty Indian fishery prior to allowing non-Indian fishery in Convention waters.
United States v. Washington, 520 F.2d 676 (9th Cir. 1975).
Vol. 9:1 1985
22
Canada-United States Law Journal, Vol. 9 [1985], Iss. , Art. 3
https://scholarlycommons.law.case.edu/cuslj/vol9/iss/3
TWO TREATIES
specific gear types in U.S. Convention waters." 138
The following year the United States obtained Canada's agreement
to broadly drafted commission regulations which did not mention Indi-
ans specifically but allowed the United States government some latitude
to permit special periods of Indian fishing. The federal regulations
proved inadequate and the tribes successfully petitioned the district court
to interpret the regulations to allow for increased fishing time.139 This
victory for the tribes violated the Commission's understanding that no
treaty Indian fishing would be permitted during periods when U.S. con-
vention waters were closed to all fishing. The Commission, bitter over
the United States' circumvention of the 1976 regulations compromise,
refused in the following years to promulgate regulations to allow for fed-
eral implementations of the treaty Indian fishery. Since 1977, the De-
partment of the Interior has established Indian fisheries regulations
separate from those of the Commission.
Although causing tensions, the separately established United States
regulations in Convention waters ultimately proved directly and indi-
rectly beneficial. Tribes, for the first time in over one hundred years, are
nearing the attainment of their legally allotted catch. And although the
"continued action of the United States government establishing regula-
tions for certain Treaty Indian fishermen outside the jurisdiction of the
Commission" has subverted the Commission's objective of joint manage-
ment and seriously endangered the escapement levels on certain runs,' 4°
this partial return to separate salmon management further emphasized
the inherent deficiencies in the Fraser River treaty and the necessity to
negotiate a new expanded treaty.
F The Salmon Interception Agreement
The Government of the United States of America and the Gov-
ernment of Canada, Considering the interests of both Parties in the
conservation and rational management of Pacific salmon stocks and in
the promotion of optimum production of such stocks... Desiring to
cooperate in the management, research and enhancement of Pacific
138 Petty, supra note 135, at 426. This action provoked an outcry from the non-Indian fisheries
which filed suit in state court requesting an injunction against the special treaty Indian fisheries
regulations. Purse Seine Vessel Owners Ass'n v. Moos, 88 Wash. 2d 799, 567 P.2d 205 (1977). The
federal courts ordered Fisheries to reinstate the suspended regulations enjoined further proceedings
in state courts. United States v. Washington, 389 F. Supp. 312 (W.D. Wash. 1974).
139 In United States v. Decker, 600 F.2d 733 (9th Cir.), cert. denied, 44 U.S. 855 (1979), the
court upheld the conviction of a non-Indian commercial fisherman who was fishing on days re-
stricted by federal law to Indian fishing. See also Comment, United States v. Decker, 74 Am. 3. INTL
L. 198 (1980).
140 The Commission further stated: "These regulations have been preferentially aimed to har-
vest early timed sockeye stocks rather than spread proportionally through the season. Certain early
runs were adversely affected again in 1983 by the increase in exploitation generated in this fishery."
INT'L PACIMIC SALMON FISHERIES COMM'N, ANNUAL REPORT 13 (1983).
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salmon stocks; Have agreed as follows: 14 1
The Sockeye Commission, in spite of its remarkable success, is lim-
ited in several important ways. The treaty covers only two, sockeye and
pinks, of the five Pacific salmon species in the area, leaving the coho,
chum and chinook without an international management scheme. At
greatest risk are the chinook, whose rate of escapement to Canada has
decreased by 50 percent since 1950.142 Even more important is the lim-
ited geographical area, referred to as Convention waters, covered by the
treaty. Since the treaty's conclusion, migratory patterns, catch averages
and fishing technology have altered considerably, leading to inadequate
management of non-Convention waters. In the early 1940s 90 percent or
more of all caught sockeye were harvested within Convention waters.
Since then, the percentage has steadily declined.143 In 1983, 80 percent
of the sockeye run and 66 percent of the pink salmon run migrated
through the Johnstone Strait to the Fraser River,'" with the effect that
78 percent of total landings by commercial and Indian fishermen were
taken from non-Convention waters. 45 The predictable outcome was in-
equitable distribution 14 and over-fishing by both nations. 47
The increased take in non-Convention waters combined with im-
provements in ocean trolling equipment means that salmon now face
their severest pressure from ocean fishing. 48 First made possible in the
141 Bilateral Pacific Salmon Interception Agreement, United States-Canada, Jan. 28, 1985, pre-
amble Treaty Doc. No. 99-2.
142 See note 30 and accompanying text.
143 The decline is related to ocean conditions, such as warm water intrusions, which have
driven the fish farther north. Henry, supra note 131, at 150.
144 On the average, the diversion rate for the sockeye through Johnstone Strait is sixteen per-
cent of the runs. INr'L PACIFIC SALMON FisHBRIms COMM'N, supra note 140, at 3 (1983).
According to the Canadian government, 727,000 Fraser River sockeye were caught within Con-
vention waters in 1982 and an estimated 3,000,000 taken in non-Convention waters. Wilkinson &
Conner, supra note 20, at 59 n.227.
145 This amounted to 3,250,000 fish. INT'L PACIFIC SALMON FISHERiES COMM'N, supra note
140, at 12.
146 The total Canadian sockeye catch equaled 61 percent and the U.S. 40 percent. The differ-
ence, the largest since 1975, was mainly a result of the high rate of migration through the Johnstone
Straits and out of range of U.S. fishermen. Id. at 13. Of the pinks returning to Convention waters,
the commercial fishermen landed 37 percent; the Fraser River Indians 1 percent; with 61 percent
escaping to spawn. U.S. fishermen caught 64 percent and Canadians 36 percent. Id. at 18.
This recent alteration in migratory patterns also allows Canadian fishermen increased opportu-
nity to catch the sockeye before they enter the Convention waters and become subject to a fifty/fifty
split.
147 A similar scenario exists in regard to salmon originating in the Columbia River Basin. The
CRITFC estimates that Canadian fishermen harvest approximately 63.4 percent of upper Columbia
wild chinook. Alaskan trollers account for another 28.6 percent, and Oregon and Washington tol-
lers, 4.8 percent. This leaves an escapement far below what is needed to maintain the natural fishery.
The (Vancouver, Wash.) Columbian, May 20, 1984, at B13, col. 1.
148 Implementation of the Fishery Conservation and Management Act of 1976 initiated the
first significant attempt to regulate and protect salmon during their ocean period. The Magnuson
Act, 16 U.S.C. §§ 1801-82 (1982), as it is commonly called, proclaimed U.S. jurisdiction over all
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early twentieth century with the introduction of the gasoline engine, trol-
ling now dominates the industry and, as such is the salmon's greatest
threat from fishing equipment. 149
Recognizing all of the above problems, Canada and the United
States in 1970 agreed to negotiate a new treaty, a Pacific Salmon Inter-
ception Agreement. After thirteen years of negotiations, Canada and the
United States signed a draft agreement on December 28, 1982.150 Ratifi-
cation, however, was no simple matter, despite the treaty's importance.
The treaty's objectives, contained in Article III, were twofold: "to:
prevent overfishing and provide for optimum production; and provide for
each Party to receive benefits equivalent to the production of salmon in
its own waters."'' Implementing these objectives is the responsibility of
a newly created body, the Pacific Salmon Commission, which replaces
living marine resources within 200 nautical miles of its shore. (The only marine resources excluded
from this Act are the "highly migratory species" of tuna. 16 U.S.C. §§ 1801 (b)(1), 1802(4).) Other
migratory species, such as salmon, are included as long as they are on the high seas, even though
they may travel beyond the 200 mile limit. 16 U.S.C. § 1812.
The act provides for the federal administration of anadromous fish beyond the three-mile limit,
for which the states are responsible, to 200 nautical miles. Eight regional fishery management coun-
cils are responsible for preparing and monitoring management plans for the species found within
each of their respective areas. The North Pacific Fishery Management Council (NPFMC) com-
prised of Alaska, Washington and Oregon, and the Pacific Fishery Management Council (PFMC)
comprised of California, Oregon, Washington and Idaho, are the two councils involved in salmon
management. See Isherwood, Indian Fishing Rights in the Pacific Northwest Impact of the Fishery
Conservation and Management Act of 1976, 8 ENVrTL. L. 101 (1977).
149 Ocean trollers in recent years have harvested as much as 75 percent of all Columbia River
salmonids. Using the lower river and hatchery fall chinook as an example, Oregon trollers take 15
percent, Washington fishermen take 38 percent, and Canadians take 34 percent Donaldson, Ore-
gon's Salmon Future, in SciENcE, PoLrrics & FISHING, supra note 131, at 35 (1980).
It is estimated that of the 80 percent of chinook salmon caught by southeastern Alaskan troll-
ers, 40 percent originate from Oregon, Washington and Idaho and the other 40 percent from Can-
ada. REPORT OF THE U.S./CANADA JoiNT TECHNICAL CoMM Tmm E ON CmNOOK SALMON 4
(Dec. 1984).
150 As will be discussed, infra, this version of the agreement was not ratified. The agreement
reached in 1982 addressed a series of regional fisheries and particular conservation problems. The
major point of disagreement between the two countries concerned the conservation of chinook
salmon. Other major points of disagreement revolved around: the division of fish produced in the
Yukon (which begins in Canada and ends in the interior of Alaska); fishing rights in the long dis-
puted Dixon Entrance, the boundary area between Alaska and British Columbia; equitable distribu-
tion of the severely depleted chinook which are intercepted by Canadian trollers before reaching the
Columbia; and, the Fraser River salmon intercepted by the Washington seine fleet before reaching
the Fraser mouth. In addition to the international disagreement, similar concerns existed between
U.S. Alaskan and Pacific Coast, or southern fishing interests. The Pacific Coast fishermen blamed
the Alaskan trollers for substantially overharvesting the northwest fall chinook. To be successful the
treaty had to address all these areas to the satisfaction of all users. See, infra, Part H. As a result
several articles were re-negotiated. The articles cited below are from the current testified version.
151 Article M11(3) provides that the Commission in fulfilling these objectives shall take into
account: the desirability of reducing interceptions; the desirability of avoiding undue disruption of
existing fisheries; and annual variations in abundance of the stocks.
It is estimated that Canadian and American fishermen catch two to three milion of each other's
originating fish yearly. R. CImERHosn & M. TiM, supra note 21, at 2.
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the International Pacific Salmon Commission.'52 Made up of four mem-
bers from each nation, the Commission will be assisted in its work by
three regional panels charged with conducting studies and offering rec-
ommendations for escapement and catch levels on stocks within their
respective areas.15
3
The Agreement, which covers management of all the five species of
Northwest Pacific salmon, 54 contains strong provisions in Articles IV,
V, and X for joint research and enhancement cooperation.15 5 Article VII
recognizes Canada's right to an equalization of catch in transboundary
rivers which begin in Canada but flow to the sea through the United
States. Such rivers include the Alsek, Stikine, Taku and Yukon. 5 6 Ar-
guably of greatest urgency is a provision for a twenty-five percent reduc-
tion of the chinook catch by Alaskan and B.C. fishermen, using the 1978-
1981 seasons as a base period,5 7 and an agreement to develop a joint
conservation program for wild chinook stocks.'
58
152 Article 11(9) establishes the seat of the new commission at New Westminster, B.C. Article
XV(3) provides that the Canadian Department of Fisheries will assume the entire responsibility for
escapement and reproduction data for Fraser River stocks.
153 See Article II for a description of the Commission and Panels' responsibilities. Annex I
provides that the following three panels shall be established: (a) a Southern Panel for salmon
originating in rivers with mouths situated south of Cape Caution, except for the sockeye and pink
stocks for which the Fraser River Panel is responsible; (b) a Fraser River Panel for sockeye and pink
salmon; (c) a Northern Panel for salmon originating in rivers with mouths situate between Cape
Caution and Cape Suckling. See H.R. REP. No. 16, 99th Cong., 1st Sess. 10-11 (1985) for a descrip-
tion of the composition of the United States representatives of these panels.
Although the treaty is directed at less than a dozen major regional fisheries, negotiators have
identified over 200 distinct salmon interception fisheries of mutual concern to both sides, a fact
which makes the collection of adequate scientific data and political agreement extremely difficult.
E. MILEs, S. Gins, D. FLUHARTY, D. DAwsoN & D. TEETER, THE MANAGEMENT OF MARINE
REGIONS: THE NORTH PAciFiC 95 (1982) [hereinafter cited as THE MANAGEMENT OF MARINE
REGIONS].
154 Article IX provides that the panels and Commission shall "take into account the conserva-
tion of the steelhead." However, as steelhead are not subject to intercepting fisheries beyond an
incidental harvest in small numbers by Canadian fisheries directed toward other salmon species, no
specific management regime is established for steelhead. 131 CONG. REc. H992 (daily ed. March 5,
1985) (statement of Rep. Bonker).
155 Article IV mandates that each party submit scientific information annually to the Commis-
sion concerning its fisheries. Article V provides that each party's salmon enhancement programs
must conform to the provisions of Article III. Article X directs each party to "conduct research to
investigate the migratory and exploitation patterns, the productivity and the status of stocks of com-
mon concern and the extent of interception." Section 3 allows for joint access to each other's waters
when conducting research.
156 The treaty provides that salmon hatched in Alaskan sections of the transboundary rivers
will be considered Alaskan stocks. Fish hatching in Canadian portions and migrating through
Alaska are to be "shared, both in terms of catch and enhancement measures." Article VII(4). Arti-
cle VIII deals specifically with management of the salmon resources of the Yukon River, Article VI
deals specifically with the management of the Fraser River sockeye and pinks harvest. See Annex IV
for a discussion of the technical agreements concerning the transboundary rivers.
157 Annex IV, Chapter 3. See REPORT OF THE U.S./CANADIAN TECHNICAL CoMMrrrEE ON
CmNOOK SALMON, supra note 149, at i-iv.
158 Annex IV, chapter 3. Chinook escapement levels all along the Pacific coast are in serious
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Article XI provides that nothing in the treaty will affect or modify
existing aboriginal rights or rights established in existing Indian treaties
and other existing federal laws.159 Article XII provides for a technical
dispute settlement board with binding authority to make findings of fact.
The treaty had come none too soon. A 1982 study showed that the
escapement rate was already a drastic 233 percent below the level neces-
sary for optimum replacement on all the coastal rivers from Alaska to
the Columbia. 60 Unless regulations were established quickly, several
stocks ran the risk of further and severe depletion. 6' Recognizing these
problems, both countries had recently established costly hatchery and
habitat improvement programs. In 1975, the Canadian government
launched a long-term $250-300 million salmon enhancement program in
British Columbia. The program is expected to double the value of Can-
ada's Pacific salmon industry within fifteen years. 62 The Bonneville
Power Commission, pursuant to the 1980 Northwest Power Bill similarly
promised a commitment of approximately $750 million.'63
But the continuation of these programs depended upon a new agree-
ment; neither nation was willing to expend funds for the improvement of
the other's fisheries without reciprocal compensation.'" Canada has also
hinted that she would suspend the Fraser River Treaty in the future if
the two nations could not agree upon a more comprehensive and equita-
ble successor treaty. 165 As most observers agreed, the preservation of the
decline. Since 1950 chinook escapement levels have decreased in British Columbia by 50 percent.
Depending on the stock this amounts to levels between 100 and 233 percent below optimum. Along
the Washington coast the escapement levels stand at 173 percent below optimum, and between 38
and 222 percent in the Columbia River. Sabella, The Wild King Salmon, PACIFIC FISHING 34
(March 1983).
159 Article VI(4) further provides that in implementing the Article on the Fraser River the
Commission "shall take into account and seek consistency with existing aboriginal rights, rights
established in existing Indian treaties and domestic allocation objectives."
160 Sabella, supra note 158.
161 Critics, for example, charged that British Columbia fishermen were catching 91 percent of
the chinook runs in Canadian waters, a considerably higher harvest rate than the agreed upon 67
percent. From the Canadian viewpoint, little incentive existed to conserve and allow the fish to be
caught by Alaskan fishermen. D. ConnerThe Troubled Pacific Salmon treaty: Why It Must be
Ratified 7 (Ocean Law Memo No. 5, 1983).
162 A. NETBOY, SALMON, supra note 22, at 256.
163 Pub. L. No. 94-265, 90 Stat. 331 (codified at 16 U.S.C. §§ 1801-82). If a full restoration
program is undertaken it is estimated that the renewed salmon fishery could contribute as much as
$400 million annually to the region's economy. Regional Power Act Fisheries Program: A Future for
Columbia Salmon, 5 CRITFC NEws 1, 7 (April/May/June 1982).
164 Without a treaty, each nation would emphasize the enhancement and production of those
species least likely to be intercepted by the other nation's fishermen. In many instances this would
be detrimental to the overall viability of the resource. Canada, for example, would in all likelihood
convert the desperately important chinook hatcheries in Vancouver to coho production, which are
less vulnerable to catch by Alaskans.
165 Even without suspending the Fraser River Treaty, Canada could simply allow increased
catch in non-Convention Canadian waters, thereby decreasing the U.S. share in Convention waters
to a non-profitable level.
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Pacific Northwest salmon stocks depended upon the treaty's
ratification. 16
6
Despite the long negotiation process and the importance and ur-
gency of the need for a comprehensive joint U.S./Canadian management
plan, opposition came from Puget Sound167 and especially southeastern
Alaskan fishermen 6 1 who objected to the proposed reduction in their
chinook harvest. Because Sen. Ted Stevens at that time served as major-
ity whip, the Alaskan objective proved most potent. By mid-summer
1983, it was clear that the treaty would not be ratified. The United
States' refusal to review the treaty signaled, as one observer put it, "a
full-fledged salmon war.. .169 which could hardly help but lead to a
future of severely depleted runs and decreased catches from overfishing,
poor enhancement programs, and the suspension of the Fraser River
Treaty. 170
G. Deadlock and Indian Involvement
Columbia basin and ocean Indian and non-Indian salmon and steel-
head interests represent a political force of potentially awesome pro-
portion.... Given the necessary incentive - assured main-stream
flows-Indian and non-Indian salmon and steelhead interests could
marshal political support from ocean sport and commercial fishing in-
terests from Alaska to California, and inland from Washington, Ore-
gon and Idaho. 17 1
On January 28, 1985, after several months of negotiations, 172 Can-
166 See generally Brief by U.S.-Canadian Treaty Coalition, (no date) (on file at the office of the
CANADA-U.S. LAW JOURNAL).
167 The objection of the Puget Sound fishermen stems from their privileged position under the
Fraser River Treaty which allows them 50 percent of the catch. The Pacific Salmon Interception
Agreement, Article Annex IV, ch. 4, provides a formula for sharing these stocks for the next eight
years, after which new negotiations will take place resulting in a reduction of the U.S. share of the
Fraser River stocks.
168 In 1984, the Alaskan commercial salmon catch was 132.5 million fish, valued at $335 mil-
lion, an all time record. The Columbian, supra note 147 at 2, col. 1. Fishing provides employment
for 40,000 people in Alaska, more than any other industry. Because the treaty required Alaskan
fishermen to reduce their Canadian-originating chinook catch by 25-30 percent, the Alaskan sena-
tors effectively prevented the treaty's consideration by the Senate. (Although the Chinook harvest
equals only two to three percent of the total Alaskan salmon harvest, it is the mainstay of a number
of southeastern communities, which are located close to Juneau, Alaska's state capital.) The (Ever-
ett, Wash.) Herald, Dec. 2, 1984, at 3A, col. 1.
For a review of Alaska's actions to force a renegotiation of the treaty, see generally D. CONNER,
supra note 161. Critics of the treaty charge that the agreement's provisions are indefinite; institu-
tionally unsound; disruptive of historic fisheries; incapable of fair enforcement and monitoring, and
inequitable. For a discussion of the content and soundness of these criticisms, see id. at 6-8.
169 Id. at 1.
170 Negotiators from both countries had agreed to implement certain of the treaty provisions
pending its ratification. This was not done, leading to further pressures on the resource. Id. at 5.
171 A QUESTION OF BALANcE, supra note 96, at 25.
172 Negotiations began again on Nov. 28, 1983 and deadlocked in January 1984 over the shar-
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ada and the United States signed in Ottawa a slightly revised version 73
of the Bilateral Pacific Salmon Interception Agreement between the
United States and Canada. On March 7, 1985, the Senate ratified the
treaty by a vote of 96 to 0.174 No factor was more important than the
role played by the tribes of the Columbia River Basin in obtaining the
final ratification of the treaty. 175
As discussed, the 1974 Boldt decision had unleashed a rash of latent
racism and violence against the tribes by non-Indian fishermen and citi-
zenry.' 76 The blame for the rapidly diminishing salmon resources-an
outcome brought about by years of non-Indian overharvesting, pollution
and dam construction-was placed on tribes striving to protect their cul-
tural and economic survival. Indians were harassed, shot at, and sued.
The tribes, however, refused to be intimidated. Having finally achieved
recognition of their fishing rights, the tribes maintained their efforts to
obtain their fair share and to ensure the resource's continued existence.
As discussed, attaining these objectives necessitated lengthy, involved,
and continuing law suits against the states of Oregon, Washington,
Alaska, and the Secretary of the Interior and Commerce. 77 In turn,
tribes were forced to defend their rights against commercial non-Indian
fishermen, the states, and the federal government.178
The tribes realized, however, that their legal successes would soon
ing of the Fraser River stocks and objections from southeastern Alaskan trollers. Memorandum
from H. Beasle, U.S. Dept. of Commerce, Nat'l Oceanic & Atmospheric Admin. (March 14, 1984).
173 Negotiators, working with the 1982 draft as a base, renegotiated on the management an-
nexes, specifically Annex IV, ch. 1-7.
174 131 CONG. REc. S2669-2690, 2689 (daily ed. March 7, 1985)
The treaty had the full support of the Reagan administration, an obviously important factor in
securing its rapid passage. The administration's support stemmed from a desire to "show good
faith" with Canada and take a positive step toward improving relations. It was also hoped that by
President Reagan presenting an environmentally based agreement to Prime Minister Mulroney dur-
ing his meeting with him in Quebec City, Canada, that emphasis on the acid rain issue would be
somewhat deflected. As one observer put it, "though it is an abhorrent thought, some of the
salmon's best friends during this process were the midwest coal and utility plants." Telephone inter-
view with Tom Jensen, legal adviser for CRITFC (March 19, 1985). See also Comments of Sen.
Chris Dodd regarding the administration's failure to address the acid rain issue. B1 CONG. REC.
S2681-2682 (daily ed. March 7, 1985)
175 See, ag., AMERICAN FRIENDS SERVICE COMMITrrEE, UNCOMMON CONTROVERSY: FIsH-
ING RIGHTS OF THE MUCKLESHOOTS, PUYALLUP, AND NISQUALLY INDIANS (1969).
176 See note 41 and accompanying text.
177 In "Phase I" of the Puget Sound litigation, United States v. Washington, 506 F. Supp. 187
(W.D. Wash. 1980), aff'd in part, revised in part, 694 F.2d 1374 (9th Cir. 1983), vacated and set for
en banc hearing, the tribes have argued that implicitly included in their right to harvest fifty percent
of the salmon is the right to an environmentally sound and healthy fishery; that without a healthy
resource the right becomes meaningless. The Ninth Circuit in an en banc decision dismissed the
state of Washington's appeal for lack of jurisdiction on Dec. 17, 1984. See also Comment, Indian
Rights Return to Spawn: Toward Environmental Protection of Treaty Fisheries, 61 OR. L. REV. 93
(1982); GETcHES, ANADROMOUS FiSH RUNS AND INDIAN TREATY RIGHTS: THE BOLDT 1 SAGA
(Coastal Law Memo No. 4, Oct. 1983).
178 See Washington v. Washington State Commercial Passenger Fishing Vessel Association,
443 U.S. 658 (1979); United States v. Oregon, 718 F.2d 299 (9th Cir. 1983) and cases cited therein.
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be merely of historic interest without a resource to harvest - that even
increasingly severe catch and gear restrictions on the inland fisheries
were not adequate to rebuilding the runs; that unless adequate restric-
tions were placed on the ocean harvest, no in-land biological and envi-
ronmental improvements and restrictions would usher in any long-term
increase in the runs. This was especially true for the chinook runs on
which the tribes' catch depended. Keenly aware of how important the
passage of the Pacific Salmon Interception Agreement was to the survival
of the chinook runs, the Columbia River tribes instructed the CRITFC
to direct its energies toward securing the treaty's passage.1 79
The CRITFC approach was twofold: to obtain and assess scientific
data to prove the necessity for the treaty's passage, and to build a coali-
tion of diverse, and previously competing, salmon users to push for the
treaty's conclusion.'10 The CRITFC was remarkably successful on both
counts.
For several years, the National Marine Fisheries Service had tagged
salmon as a means of studying their migration patterns. Tags had been
collected, but little analysis had been undertaken to assess interception
rates. Beginning in 1982 biologists employed by CRITFC undertook a
comprehensive assessment of previously unanalyzed tagging data for Co-
lumbia river origin stock subject to interceptions in the Canadian/U.S.
fisheries.' 8 ' The data clearly indicated, as the tribal fishermen had long
argued, that Canadian and Alaskan trollers had been catching increasing
numbers of Columbia River salmon resulting in diminishing spawning
runs and reducing numbers available for the Northwest Indians and non-
Indian harvest. Using this data, as well as other collected information,
the CRITFC developed for the negotiations a Columbia River Stock Sta-
tus Report which detailed the impact of all coastal fishing on the Colum-
bia River stocks and the state of Columbia River salmon runs in
general. 182
The CRITFC also achieved its second objective, the creation of a
coalition of users to push for the treaty's passage. The Pacific Salmon
Coalition, created in March 1984, was composed of fifty diverse groups,
including previously implacable opponents of Indian treaty rights such as
the Washington State Charter Boat Association, the Washington Trol-
ling Association, and the Northwest Steelhead and Salmon Chapter of
Trout Unlimited. The coalition's membership also included individual
groups, local governments, sports fishing associations, port authorities,
and other commercial fishing groups from Oregon and Washington.'83
The Coalition actively lobbied congressional members, sponsored work-
179 Telephone interview with Tom Jensen, supra note 174.
180 Id.
181 The Alliance, supra note 115, at 3, col. 1. Of the seventy-four members of the U.S. delega-
tion, twenty-nine were tribal representatives.
182 Id.
183 Pacific Salmon Treaty Coalition, Press Release (Nov. 6, 1984).
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shops and meetings throughout the Northwest"' and most importantly,
engaged in a critical education campaign concerning the necessity for the
treaty's acceptance."' 5 The Coalition successfully garnered support for
the treaty's passage from among the majority of Pacific Northwest and
other interested user groups. The Coalition's success reflected in large
part the courageous decision of non-Indian commercial and sports fish-
ing interest to end years of antagonism and confrontations and to begin
cooperating with the tribes."i 6 Assured of its constituents' support, the
Northwest congressional delegation signaled its intention to seek the
treaty's prompt ratification.187 Only the Alaskan obstacle remained.
Through legal action the tribes created the leverage needed to in-
duce Alaska's support of the treaty. In September 1983, the tribes from
the United States v. Washington case area and the tribes from the Colum-
bia River asked the federal district court in the exercise of its continuing
jurisdiction over the United States v. Washington (Boldt decision) case to
determine which segments of the non-Indian salmon harvest should be
counted towards the non-Indian share of the resource. 8 ' Specifically,
the twenty-four Northwest treaty fishing tribes asked the court to find
that "all anadromous fish from runs bound for the 'usual and accus-
tomed' fishing areas of the treaty tribes, caught in waters subject to the
control or regulation of the U.S. or its successors in interest under the
1854 and 1855 Stevens treaties by persons not entitled to exercise fishing
rights as treaty Indians, count towards the non-Indians share of such
runs. 
189
The tribes' filing was in response to the harvest accounting formula
used by the State of Washington. Through a variety of means, the State
of Washington, in calculating the non-Indian catch for purposes of shar-
ing under the treaties had recently begun excluding catches by persons
not considered residents of the State of Washington.1"° This "discount-
ing" included sports and commercial catches of Washington-origin
salmon outside Washington waters, and catches by non-residents fishing
184 See eg. Brief by U.S.-Canadian Treaty Coalition supra note 166.
185 According to one official of the National Marine Fisheries Service, "if the treaty is ratified it
will be the result of the tribe's scientific data and lobbying efforts." Phone interview with Robin
Tuttle of the National Marine Fisheries Service (Nov. 12, 1984). See also Statement by Sen.
Hatfield, 131 CONG. Rc. S2682-2683 (daily ed. March 7, 1985).
186 As one commentator noted, "I have seen fishermen from Alaska, British Columbia, Wash-
ington and the Indian tribes speak with one voice on the salmon treaty. I have heard Mark Ceder-
green [president of the Pacific Salmon Coalition], who used to breathe fire at the mere mention of
Indian fishermen, introduced by tribal leaders as "an honorary Indian." Seattle Sunday Times/Post
Intelligencer, March 17, 1985, at 2 col. 3.
187 The Columbian, supra note 147 at 2, col. 1-2.
188 Request for Determination Re: Accounting for Non-Treaty Catch, United States v. Wash-
ington, Civil No. 9213 (W.D. Wash. 1983)
189 Id.
190 CRITFC BriefBooklet United States v. Washington: Non-Treaty Catch Accounting Pro-
ceeding 2 (Aug. 1984).
31
O'Brien: Undercurrents in International Law: A Tale of Two Treaties
Published by Case Western Reserve University School of Law Scholarly Commons, 1985
CANADA-UNITED STATES LAW JOURNAL
within Washington waters. 191 As a consequence of this scheme, only a
diminished percentage of the total non-Indian harvest was counted to-
wards the non-Indian share. For example, the State of Washington's
formula excluded as much as sixty-four percent of the non-Indian sports
catch and thirty-seven percent of the non-Indian commercial catch in the
Columbia River and the immediately adjacent ocean areas.' 92
Under this formula, the incentive proved irresistible to shift the non-
Indian salmon fishing fleets to just outside Washington State waters. To
elude the treaties' sharing requirements, many Washington fishermen
harvested Washington-origin salmon in Alaska, Oregon, or beyond the
state's three mile jurisdictional limit.'9 3 The tribes' suit argued that a
treaty-secured fish is a treaty-secured fish regardless of where it swims,
i.e., that the treaties signed by the tribes divided the salmon resource on
an equal basis between themselves and all other U.S. fishermen fishing
under the jurisdiction of the United States.194
Although only the states of Washington and Oregon were defend-
ants in these proceedings, Alaskan fishermen quickly realized that should
the tribes prevail, the precedent thus established might a short time
thereafter be applied to the Alaskan harvest of Northwest-origin salmon.
The potential impact on important Alaskan fisheries could have been
dramatic. By the early 1980s, Southeast Alaskan trollers (many of whom
were Oregon and Washington residents) were taking over eighty percent
of the total U.S. Indian and non-Indian harvest of several chinook stocks,
in particular the naturally spawning upper Columbia River chinook.195
Biologists estimated that should the tribes win the suit, Alaska ultimately
would be required to reduce its southeast chinook harvest by more than
fifty percent to meet the Indian treaty sharing requirements. On the
other hand, it was projected that the Alaskan chinook fisheries would
have to reduce its chinook catch only thirty percent to meet the conser-
vation reduction requirements of the U.S./Canadian agreement.196
Realizing that the U.S./Canada treaty was the lesser of two evils,
the State of Alaska agreed to negotiate with the tribes. In exchange for
support of the interception treaty, the State of Alaska demanded that the
tribes stipulate that the treaty rights litigation against Washington and
Oregon would not be extended to Alaska. Following an arduous and
frequently tense negotiation process, the tribes and the states of Oregon,
Washington and Alaska agreed that Alaska would be insulated from the
United States v. Washington proceedings as long as Alaska abided by its
191 Id.
192 The accounting scheme, for example, allocated only thirty-two percent of the harvestable
portions of some coastal Washington coho salmon runs to the treaty sharing formula. For one tribe,
this meant a catch of 300 coho in 1983. Id. at 3.
193 Id.
194 Id. at 2.
195 Id. at app. 1.
196 Id.
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obligations under the Pacific Salmon Interception Agreement.' 97 The
lawsuit's leverage and its successful resolution vis a vis Alaska ensured
Alaska's support for the salmon interception agreement. Ultimately all
of Alaska's congressmen in the Senate and House voted in favor of the
treaty and the implementing legislation.
Whereas the treaty institutes conservation of the salmon stocks, the
implementing legislation passed at the same time, the Pacific Salmon
Treaty Act of 1985,198 firmly recognized the tribes' role as managers of
the salmon fisheries resource. The act clearly places the treaty tribes in
an equal fisheries management position with the states. The act provides
for the presidential appointment of four United States commissioners; a
federal official, an Alaskan citizen (appointed from a list of six names
provided by the state's governor); one representing the states of Washing-
ton and Oregon (chosen from a list of six nominated by the governors of
these states); and one representative chosen from a list of six nominated
by the treaty tribes of Washington, Oregon and Idaho. 199
In addition, Indians are to be represented on two of the three Panels
established by the Act - two (of six) Indian representatives on the South
Panel and one (of four) Indian representative on the Fraser River
Panel.20° The tribes, along with the states, also possess veto power over
decisions by the U.S. section of the southern Panel; i.e., no action of the
U.S. section of the southern Panel can be taken without the concurrence
of one of the tribal representatives and both state representatives.20' In
sum, the implementing legislation places responsibility for policy deci-
sion-making required by the treaties in the hands of the regional fishery
managers, i.e., the tribes and the states, and effectively recognized the
tribes' significant technical, political, and legal contributions to the nego-
tiations and ratification of the Pacific salmon interception treaty.
II. THE BOWHEAD WHALE CONTROVERSY
A. The Bowhead Whale and Inuit Culture
The solemn moment had arrived when a formal greeting had to be
bestowed on the whale.... She poured this water first on the snout
itself, then on the blowhole of the whale, remarking as she did so,
"It is good that you are come to us."
197 The agreement also established a procedure whereby representatives from the states and the
tribes will agree on catch allocations between Alaska, on the one hand, and the northwest states and
the tribes, on the other. The three states also agreed not to sue one another. Yakima v. Baldridge,
Civ. No. 80-342 (W.D. Wash. 1980).
198 Pacific Salmon Treaty Act of 1985, Pub. L. No. 99-5, 99 Stat. 7 (March 15, 1985) (to be
codified at 16 U.S.C. § 3631). For the legislative history and description of the act, see H.R. RP.
No. 16, 99th Cong. 1st Sess. 1-19. Both houses passed the act without objection.
199 H.R. REP. No. 16, 99th Cong. 1st Sess. at 6.
200 Id. at 6-7.
201 Id. at 7.
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Now the unmealiq himself came forward. Taking the vessel from
his wife, he also poured fresh water on the snout of the whale re-
marking as he poured,
"Here is water; you will want to drink. Next spring come back to
our boat."
The wives of the members of the crew then came forward and
thanked the whale for allowing himself to be taken, saying,
"Kuyanaq" (Thanks!)
The unmealiq now addressed the whale further, likewise offering a
word of thanks and concluded by saying,
"It is good that you have come and live with us."
-Inuit Whale Greeting
20 2
The bowhead (Balaena mysticetus) is an aquatic mammal which has
inhabited the earth for more than thirty-four million years. 20 3 A medium
size whale, it grows to 60 feet and weighs approximately 60 tons.' 4 Dis-
tinguished by a large head that comprises virtually one-third of its length
and an arched upper jaw from which it derives its name, the bowhead is a
filter feeding whale. Equipped with up to six hundred baleen plates four-
teen feet in length, it strains zooplankton, copepods, amphipods,
euphausids, mysids, pteropods and other planktonic animals which com-
prise its diet.20 5 As is with most whale species the bowhead produces but
one calf every two years, with the gestation period averaging twelve
months.2 °6
For more than fifty centuries,2 07 Aghvokk,2 °8 the bowhead whale
202 Michie Alaskan Natives: Eskimos and Bowhead Whales: An Inquiry Into Cultural and En-
vironmental Values That Clash in Courts of Law, 7 AM. INDIAN L. REV. 79 (1979). The "unmealig"
is the captain of the whaling boat and occupies a very important leadership role within Inuit society,
D. BoERi, PEOPLE OF THE ICE WHALE-EsKIMO, WHrrE MEN AND THE WHALE 283 (1983).
203 Whales, porpoises and dolphins belong to the order Cetacea. The order is divided into two
suborders: the Odontoceti (which have teeth and feed on fish and squid) and the Mysticeti, or baleen
whales (which strain krill and other rich plankton through their baleen or plates). These two
suborders are further divided into 10 families, 39 genera and approximately 78 species. Since similar
species which are geographically distinct will not mate, some species can be further divided into
reproductively isolated stocks. Scarff, The International Management of Whales, Dolphins and
Forpoiser An Interdisciplinary Assessment (Part One), 6 ECOLOGY L.Q. 326, 329 (1977).
204 McVay, Stalking the Arctic Whale, 61 AM. ScIENnsr 24, 28 (1973). The largest whale, the
blue whale, can weigh over 200 tons, approximately 30 times the weight of the largest elephant.
205 BoEI, supra note 202, at 164.
206 Scientists know very little about the reproductive ages of the bowhead. Most whales do
mature very late. The female sperm whale, for example, attains sexual maturity between her seventh
and thirteenth year; the male in the twentieth. Scarf, supra note 203, at 337.
207 Rice, Whales and Whale Research in the Eastern North Pacific, in THE WHALE PROBLEM:
A STATUs REPORT 189 (W. Schevill ed. 1974). Anthropologists theorize that the Inuits arrived in
the Arctic region approximately 10,000 years ago, the last wave across the Bering Straits from Asia.
Creery, The Inuit of Canada, 60 MINORTY RIGHTS GROUP 3 (1983).
208 The word for whale in Yupik, the language spoken in western and southern Alaska. BoERI,
supra note 202, at 283. The bowhead is also referred to as the Greenland whale or the Greenland
right whale, the Arctic right whale and the great polar whale. NAT'L MARINE FISHERIES SERVICE,
NAT'L OCEANIC AND ATMosPHERIc AD., U.S. DEP'T OF COMMERCE, 1 FINAL ENviRONMENTAL
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has served as the lifeblood of the Alaskan Inuit or Eskimo.2"9 Twice a
year, the men braved the shifting spring ice and the turbulent autumn
waters to hunt the bowhead on its migration by the eastern coast of Sibe-
ria, through the Bering Strait, by the western and northern coast of
Alaska, and eastward to the Beaufort Sea.21 ° Throwing handcarved
harpoons with sealskin floats attached, from an eighteen foot skin cov-
ered vessel called an umiak,21 1 the hunters pursued the animal until it
stopped, exhausted. Severing its tail tendons to prevent it from submerg-
ing, the hunters pierced its chest cavity until it bled to death. Once drag-
ged back on the ice, village members came forth to share in the ceremony
of thanksgiving and the division of the meat.
The Inuit depended on the bowhead, much as the Lakota did the
buffalo. Whale meat taken from the spring hunt provided half their food
needs for a winter that lasted 40 weeks. Muktuk, blubber with the black
attached, regarded as a great delicacy, and whale meat, provided the sta-
ple of the Inuit diet.212 Blubber was used as oil for heating, lighting and
food. Whale bones were employed as harpoon heads, house supports and
sled runners.213 Baleen was fashioned into ribs for boats, fish nets, and
lines.214 The liver was stretched and used as drum covers;2"5 the intes-
tine sewn into waterproofed parkas. The whale provided for the physical
needs and in so doing, became the cultural and spiritual center of Inuit
life.216
The Inuit population today totals approximately 100,000 people,217
their villages dotting the barren Arctic landscape above the treeline in a
ring extending from Alaska, through Canada,21  Greenland,219 to Sibe-
IMPACT STATEMENT: INTERNATIONAL WHALING COMMISSION'S DELETION OF THE NATIVE Ex-
EMPTION FOR THE SUBSISTENCE HARVEST OF BowHEAD WHALES 26 (1977) [hereinafter cited as
Els].
209 Eskimo is an Alonquin Indian word meaning "he eats it raw." The Inuits prefer the term
Inuit, which means "the people" in their own language. BOERI, supra note 202, at 47. The Inuit
speak two main languages belonging to the Eskaleut language family: Yupik, spoken in Siberia and
Southwest Alaska, and Inupiaq, used from North Alaska to Greenland. Creery, supra note 207, at 3.
For general information relating to the Inuit and their culture, see WYER, THE ESKIMOS: THEIR
ENVIRONMENT AND FOLKWAYS (1932); N. GRABURN, ESKIMOS WrrHOUT IGLOOS (1969); R.
NELSON, HUNTEaRS OF THE NORTHERN ICE (1969); P. FREUCHEN, BOOKS OF THE ESKIMOS (1961).
210 Marquette & Bockstoce, Historical Share-Based Catch of Bowhead Whales in the Bering,
Chukchi and Beaufort Seas, 42 MARINE FISHERIES REV. 5 (Sept./Oct. 1980).
211 BoERI, supra note 202, at 285.
212 Id. at 164.
213 Id.
214 Id. at 31.
215 See NATIONAL OCEANIC & ATMOSPHERIC ADMIN., BOWHEAD WHALES 55-58 (1978)
[hereinafter cited as BowHEAD WHALES].
216 Id.
217 Creery, supra note 207, at 3.
218 The Inuit population of Canada numbers approximately 25,000. Id. For information on
the Canadian Inuit see generally Creery, supra note 207; N. GRABmuN, supra note 209; K. CROWE,
HISTORY OF THE ORIGINAL PEOPLES OF NORTHERN CANADA (1974); H. BRODY, THE PEOPLE'S
LAND (1975).
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ria, in the Soviet Union.220 All four groups continue to rely, in varying
degrees upon whaling for subsistence."2 Greenlanders rely on the
humpback, fin and minke whales;2 22 the Inuits of eastern Siberia, the
gray whale;223 the Canadian Inuit, the beluga and narwal;224 and the
Alaskans the bowhead, gray and beluga.225
Alaskan Inuit whaling crews are permanently established at five Es-
kimo settlements (Barrow, Wainwright, Point Hope, Wales and
Gambell). Four other villages (Savoonga, Kivalina, Kaktovik and Nuiq-
sut) support crews intermittently. The villages spend three to four
months gathering and repairing the equipment and umiak used in the
hunt. During the three to five weeks of the whales' migration the hunt
becomes the focus of village life.226 In 1976, almost 700 men participated
in the hunt itself,227 with the remainder of the community involved in
219 The Inuit population of Greenland numbers approximately 42,000. Creery, supra note 207,
at 3. The fur seal, cod fishing and sheep farming are more important to the total economy of the
Kalatdlit (as the Greenlanders refer to themselves) than is whaling. Christensen, Greenland, in PEo-
PLE oF LIGHT AND DARK 79-80 (M. van Steensel ed. 1966).
220 Approximately 1,500 Inuit inhabit the eastern coast of Siberia. Creery, supra note 207, at
3.
221 In 1977, the Inuits of Alaska, Canada and Greenland formed the Inuit Circumpolar Con-
ference (ICC) in Barrows, Alaska to protect their rights, especially in the face of considerable energy
and mineral development. Thus far, the ICC has been unable to persuade the USSR to allow the
Siberian Inuits to attend meetings. The Inuit Arctic Policy Review, published periodically by the
Conference, reports on events affecting Inuit rights and heritage. 8 CULTURAL SURVIVAL 37 (1984).
In May 1983, the ICC was granted official observer status by the United Nations, giving it the
right to speak at all U.N. meetings. Creery, supra note 207, at 15. Since 1981, the ICC has sent
observers to all annual meetings of the International Whaling Commission.
222 32 REP. INT'L WHALING COMM'N 18 (1982).
223 The Eastern Pacific stock of gray whale are managed under a Sustained Management
Stock. In 1981, the quota was set at 179. In 1981, the Soviet Union reported 135 gray whales taken
by the aboriginal populations. 33 REP. INT'L WHALING COMM'N 59 (1983).
Bowhead whaling ceased in Siberia in the 1940's and 1950's and was replaced by gray whale
hunting. Estimated indicate that the population is increasing, leading to the possibility of future
IWC approval for bowhead whaling in this area. Bogoslovskaya, The Bowhead Whale Off
Chukotka. Migrations and Aboriginal Whaling, 32 REP. INT'L WHALING COMM'N 391, 391-99
(1982).
224 In 1977, the Eastern Arctic communities caught 226 narwhal of a possible 402, the quota
established by Canada. Kemper, History of Use of Narwhal and Beluga by Inuit in the Canadian
Eastern Arctic Including Changes in Hunting Methods and Regulations, 30 REP. INT'L WHALING
COMM'N 481, 483 (1980). See also Smith, Inuit of the Canadian Eastern Arctic, 8 CULTURAL SUR-
ViVAL 34 (1984).
Seal and walrus are now more important to the Canadian Inuit diet than is whale meat. Due to
geography and climate, these Inuits are able to supplement their diets with deer, musk, ox, bear,
wolves, foxes, hares, fish, shellfish and birds. See EIS, supra note 208, at 45.
225 The bowhead are found in four principal regions of the Arctic: (1) from Spitzberger west to
East Greenland; (2) in David Strait, Baffin Bay, Hudson Bay and adjacent waters; (3) in the Bering,
Chukchi, Beaufort and East Siberian seas; and (4) in the Okhotsk Sea. McVay, supra note 204, at
29.
226 EIS, supra note 208, at 36.
227 Report of the Sub-Cammittee on Protected Species and Aboriginal Whaling, Annex G, 32
REP. INT'L WHALING COMM'N 104, 104 (1982).
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butchering and processing the animal and cooking for the crew.
Once a whale is landed, custom dictates its division, a tradition
which reinforces the values of co-operation and sharing. A respected
elder, climbing on the whale, lightly marks off the shares of meat. The
first crew to strike the whale receives the largest share, with all the other
crews dividing the remainder. For the Eskimo, the hunt provides an im-
portant test of manhood and serves as an important cultural mechanism
for identifying the developing village leadership. More importantly, the
hunt serves as the most important link to the traditional culture at a time
when the Eskimo is attempting to adapt to the modem world, yet pre-
serve his cultural identity.22
Seventy percent of the families which engage in spring hunts do so
for subsistence food. Protein rich whale meat provides approximately
fifty percent of the recommended daily allowance for an average man.229
Traditional carvings and scrimshaw from baleen and whale bone provide
money for necessities in an area of chronic high unemployment.230
In 1977, the International Whaling Commission, the international
body responsible for regulating whaling, informed the Alaskan Inuits
that they would no longer be allowed to hunt the bowhead. The ban
came virtually without warning.2 1 "White men," Charlie 'Etok' Ed-
wardsen, remarked bitterly, are "very selective about which species they
choose to preserve. . . .Evidently (Eskimo) are among the species they
have destined for extinction. '232
The United States found itself facing a very difficult situation and
one not easily resolved from a political, legal or moral standpoint. The
government could abide by the decision, or file an objection as allowed by
the Whaling Convention within ninety days. According to an Environ-
mental Impact Statement drafted by the National Marine Fisheries Ser-
vice to evaluate the United States' response, an objection by the United
States could mean that "conservation measures such as catch limits
228 For a synopsis of modem Inuit techniques of whaling see Scarff, supra note 203, at 402
n.425.
229 A three ounce portion of muktuk (whale skin with some fat attached) provides approxi-
mately 20% of a man's daily caloric needs. Three ounces of whale meat provides 140% of the iron
and 50% of the riboflavin needed daily. Three ounces of whale oil contains 50% of the recom-
mended daily amount of vitamin A. Whale products are also major sources of vitamins B and D.
EIS, supra note 208, at 49-50.
230 BOER, supra note 202, at 76.
231 "Until we (the Alaskan Eskimo whalers) were contacted early in 1977, we had received no
word of the IWC's concern about Alaska's subsistence whaling. Had we been asked early on to
organize to help the United States respond to IWC concerns, there would have been no bowhead
whale controversy today." Hearings before the Senate Resources Committee Alaskan State Legisla-
ture (Feb. 3, 1978) (statement of Jacob Adams, chairman of AEWC, at 1-2) cited in Mason, The
Bowhead Whale Controversy: Background and Aftermath of Adam v. Vance, 2 HARv. ENVrL. L.
REv. 367 n. 29 (1977).
232 BOEI, supra note 202, at 109.
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could be nullified if other nations follow the U.S. lead and object." '2 33 If
the U.S. did not file an objection, the IWC's actions "will have an ad-
verse impact on the Eskimo whaling communities. 2 34  Whaling, the
study reported, affects the Inuits' diet and health, their physical activity,
the village social, political, and economic structure, the Inuits' relation-
ship to the non-native world, and ultimately, their cultural survival.235
The dilemma facing the Alaskan Inuit and the United States in 1977
can only be fully appreciated with an understanding of the history of
whaling and international efforts to protect the whale.
B. Commercial Whaling and the Advent of International Regulations
The real reason the bowhead is in trouble stems from the period of
Yankee whaling from about 1840 to 1910. The baleen plates were used
for corset stays, critical to the female fashion of the time... the bow-
head population was reduced... to well under 20 percent of its initial
stock size. The North Slope Eskimo is thus being asked to pay an
extraordinary price for the misdeeds of others. The anger of the North
Slope community is both understandable and justified, and we can only
be thankful that we have so far enjoyed such a high degree of coopera-
tion by the community, both in response to our research efforts and in
the compliance with the annual quotas.236
Commercial whaling of bowhead began in 1848, when Captain Tom
Roys began pelagic expeditions to the Arctic Ocean.237 Within four
years, more than 200 vessels were hunting the mammal.238  The stakes
were high. One bowhead could yield 100 barrels of oil and 1,500 pounds
of baleen, used by the fashion industry for corsets and skirt hoops,239
making a single animal worth in excess of $10,000.24 By the mid-1920s,
233 EIS, supra note 208, at 3.
234 Id.
235 Id. at 47.
236 Aron, International Whaling Management, in SCIENCE, PoLrITcs & FISHING supra note
131, at 44, 46.
237 For a history of commercial hunting of bowhead during this period see Bockstoce, A Pre-
liminary Estimate of the Reduction of the Western Arctic Bowhead Whale Population by the Pelagic
Whaling Industry: 1848-1915, 42 MARINE FISHERIES REv. 20, 20-29 (1980).
238 Tillman, Introduction: A Scientific Perspective of the Bowhead Whale Problem, 42 MARWE
FIsRmnrs REv. 2,3 (1980).
Beginning in 1885, commercial whalers established shore based whaling stations using Eskimo
crews. It was during this period that the Inuit shifted from their traditional equipment to using the
darting gun and shoulder gun which detonated small bombs within a whale's body. It is estimated
that between 1848 and 1915, commercial whalers killed 19,000 bowhead. After the collapse of the
industry, the Inuits returned to subsistence hunting of a severely depleted stock. Id.
239 Marquette & Bockstoce, Historical Shore-based Catch of Bowhead Whales in the Bering,
Chukchi and Beufort Seas, 42 MARINE FISHERIES REv. 5 (1980).
240 See Marquette & Bockstoce, id. at 6. Between 1880 and 1890, American whalers took over
$30 million worth of whale products from the north Alaskan coast. Creery, supra note 207, at 4.
Technological advancements in the late 1800's considerably improved the efficiency of whaling. The
introduction of the steam boat in the 1860's meant that whalers could chase the faster blue, fin and
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whalers had reduced the bowhead stock to less than 1% of the pre-hunt-
ing population of 300,000.241
C. The International Whaling Commission
In spite of the clear indications that overharvesting was taking
place, it was not until the 1940s that the international community was
able to agree upon a rudimentary system of control.242 World War II
had drastically reduced commercial whaling as nations commanded ves-
sels for the war effort. When the industry resumed in 1945, the whaling
nations expected the stocks to be replenished and their catches to be
high. The disappointingly low catch impressed upon the nations the
need for international regulations.2 43  The following year, the United
States sponsored a conference at which fourteen nations, including all the
major whaling nations, signed the International Convention for the Reg-
ulation of Whaling. 2"
sei whales. In 1870, the shell harpoon, fired from a gun, replaced the hand-thrown harpoon. The
floating factory, first used in 1906, allowed the whaler to process and store whale products, thereby
allowing whalers to stay at sea for longer periods. Griffis, The Conservation of Whales, 5 CORNELL
INT'L L. J. 99, 100 (1972); M'Gonigle, The "Economizing" of Ecology: Why Big, Rare Whales Still
Die 9 ECOLOGY L.Q. 119, 131 (1980).
241 Myers, The Whaling Controversy, 63 AMER. SCL 499 (1975).
242 The first efforts to control whaling were made for economic, not conservational, reasons.
In 1930-31, the whale catch yielded more than 3.6 million barrels of oil, an increase in supply over
demand. The collapse of the market led first to national attempts at stabilizing the world market and
later to international conventions. Gambell, Whale Conservation: Role of the International Whaling
Commission, MARINE POLICY 310 (Oct. 1977).
In 1926, Norway proposed that each country control expansion of the industry by issuing na-
tional permits. In 1930 the Norwegian government established the International Bureau of Whaling
Statistics in Oslo to receive and publicize information on the species, numbers and sizes of whales
caught throughout the world. It remains an invaluable storehouse of scientific information. Bu-
REAU OF INTERNATIONAL WHALING STATISTICS, INTERNATIONAL WHALING STATISTICS, 1930-
1984 (1984). Five years later, at the urgent request of the Economic Committee of the League of
Nations, twenty-six nations adopted this proposal in the Convention for the Regulation of Whaling,
Sept. 24, 1931, 49 Stat. 3079, T.S. No. 880. The Convention, although an important first step,
possessed many defects, not the least of which was the refusal by the U.S.S.R., Japan, Chile and
Argentina to sign the Convention. Highly protective of their whaling industry, these countries ar-
gued that even the slight restrictions required by the Convention would restrict the growth of their
industries. Griffis, supra note 240, at 103.
The international community negotiated another equally unsuccessful treaty prior to World
War II: Agreement for the Regulation of Whaling, June 8, 1937, 52 Stat. 1460, T.S. No. 933, 190
L.N.T.S. 79.
243 For a history of whaling prior to the establishment of the International Whaling Commis-
sion, see P. BocK, A STUDY IN INTERNATIONAL REGULATION: THE CASE OF WHALING (June
1966) (dissertation available from University Microfilms, Ann Arbor, Michigan).
244 International Convention for the Regulation of Whaling, Dec. 2, 1946, 62 Stat. 1716,
T.I.A.S. No. 1849, 1 U.N.T.S. 2124. The original signatories were: Australia, Brazil, Canada, Chile,
Denmark, France, the Netherlands, New Zealand, Norway, Peru, U.S.S.R., United Kingdom,
United States and South Africa.
For a summary of the history of the International Whaling Commission, see McHugh, The Role
and History of the International Whaling Commission, in THE WHALE PROBLEM: A STATUS RE-
PORT 305-35 (W. Schevill ed. 1974); Gambell, supra note 242; D. JOHNSTON, THE INTRNATIONAL
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The Convention was designed to accomplish two opposing objec-
tives: the provision of sufficient raw materials and the conservation of
diminishing whale stocks.24 5 Charged with accomplishing these two
goals was the International Whaling Commission, composed of one vot-
ing delegate from each member country. By annually amending the
Schedule annexed to the 1946 Convention, the Commission regulated:
(a) protected and unprotected species; (b) open and closed seasons;
(c) open and closed waters; (d) size limitations for each species; (e) time,
methods, and intensity of whaling (including the maximum catch of
whales to be taken in any one season); (1) types and specification of gear
and appliances which may be used; (g) methods of measurement; and
(h) catch returns and other statistical and biological records.246 Pro-
posed regulations required a three-fourths majority vote of the Commis-
sion before inclusion into the Schedule.247 A nation remained unbound
by specific regulations by filing an objection within ninety days.248
The Convention, at the outset, prohibited the commercial hunting of
three seriously depleted stocks. The gray, right and humpback whales
were all protected.249 A measurement of total whale oil production,
BWU (blue whale units; each unit being equal to one blue whale, 2.5
humpback whales, 2 fin whales or 6 sei whales) regulated the commercial
taking of other species.2"' However, by lumping all whales together, the
measurement failed to take into account the size and declining rates of
specific stocks. This system, combined with the establishment of a lower
total BWU quota,25' ushered in a period referred to as the "Whaling
Olympics," with vessels racing to catch as many whales as possible
before the quota was reached. The biological result was a wasteful use of
whale carcasses as vessels extracted the higher price oil at the expense of
other whale products.
This serious deficiency was corrected in the mid-1950s with the
LAW OF FISHERIES 396-411 (1965); K. ALLEN, CONSERVATION AND MANAGEMENT OF WHALES
(1980); M'Gonigle, supra note 240.
245 Article V, for example, permits the Commission to adopt "regulations with respect to the
conservation and utilization of whale products and the whaling industry." International Convention
for the Regulation of Whaling, supra note 3, at Art. V.
246 Id.
247 A Scientific and Technical Committee, meeting prior to each IWC meeting, is responsible
for proposing recommendations based on the best scientific data available.
248 The ninety day period is extended ninety more days upon receipt of an objection. The
maximum possible duration is 210 days. International Convention for the Regulation of Whaling,
supra note 3.
249 Id.
250 Id.
251 Prior to the war, the total catch equaled approximately 24,000 BWU per season. Ganbell,
supra note 242, at 304. The Commission established the Antarctic catch limit at 16,000 BWU. At
the time of the Convention's signing, the Antarctic accounted for 70% of the world's catch. By the
1952-53 season, 52% of the whales were caught outside the Antarctic. McHugh, supra note 244, at
308.
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adoption by the Antarctic whaling nations of national quotas.2 52 Based
on past catch records, present ability and, unofficially, world position,
the nations decide among themselves how the quota should be subdi-
vided.253 This system met with considerable opposition in 1959 when the
U.S.S.R. demanded a larger quota. Norway and the Netherlands with-
drew from the voluntary arrangement in protest. The Commission was
forced to suspend the total catch quotas for the next two years, resulting
in a whale catch during this period of an alarming rate of 17500 BWU.254
By the mid-1960s, technological advancements such as radar equipped
planes and sonar equipped vessels used to spot and track whales, and
factory processing ships had increased the efficiency of pelagic hunting
dramatically. These factors, combined with the IWC's ineffectiveness,
led one observer to remark that the IWC can "merely slow down the
trend towards the extinction of all whale stock in the Antarctic."2 '
D. The Movement Toward Conservation
In 1964, the IWC asked for an independent assessment of the
Antarctic whale stocks.25 6 The report was so bleak that the Commission
convened a special meeting the following year to resolve the crisis.2" 7
Surprisingly, Commission members, in a reversal from their usual posi-
tions, agreed to a three-year period during which the Antarctica quotas
would be reduced below the sustainable yield.258 In the same year, the
IWC began to dispense with the BWU and agreed to ban the commercial
taking of any stocks less than half their original abundance.2 5 9
Progress toward conservation had finally started, but by 1972, the
whaling nations were still killing more than 46,000 whales a year.2"
252 The system of enforcement-nationals controlling their own citizens-was also ineffective.
Commission members initiated an improvement of this deficiency with the signing of a 1956 Proto-
col which authorized the Commission to establish an international corps of neutral observers, i.e.,
observers who would accompany each factory ship and report any infringement of the regulations of
the IWC. In 1968 the Commission amended the Schedule to include observers at land stations as
well as on pelagic expeditions. The system remained unimplemented until 1972, however, due to
stalling tactics by various Commission members. McHugh, supra note 244, at 333.
253 Id. at 323. Japan, for example, received 33%; the Netherlands, 6%; Norway, 32%; the
Soviet Union, 20%; and the United Kingdom, 9%. Michie, supra note 202, at 107 n.50.
254 Gambell, supra note 242, at 304.
255 Griffis, supra note 240, at 109.
256 Chapman, Allen & Holt, Reports of the Committee of Three Scientists on the Special Scien-
tific Investigation of the Antarctic Whale Stocks, 14 REP. INT'L WHALING COMM'N 32-106 (1964),
cited in Gambell, supra note 242, at 305.
257 Id.
258 Id.
259 This meant the cessation of all commercial taking of humpback whales in the Southern
Hemisphere in 1963-64 and of blue whales in 1964-65. The following year the Commission extended
the ban to the North Pacific. Unfortunately, neither of these species has recovered to a healthy level
despite the twenty year moratorium. Report of the United States Delegation, 36 REP. INT'L WHAL-
ING COMM'N 2 (1984).
260 Id.
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That same year, the United Nations Conference on the Environment
unanimously passed Resolution 33 which called for the strengthening of
the IWC,26 1 the improvement of scientific research on whales, and the
acceptance of a ten year moratorium on all commercial whaling.262
The Commission met ten days after the U.N. meeting. The United
States proposed a ten year moratorium on all commercial whaling. It
was defeated 4 to 6 with 4 abstentions.2 63 The Commission, however, did
initiate several important improvements. The BWU system was totally
eliminated by the 1972-73 season and quotas were established on an indi-
vidual species basis.264
Three years later, the IWC implemented the new Management Pro-
cedure,16 which, upon the advice of the Scientific Committee, divided
stocks into three categories depending upon their Maximum Sustainable
Yield (MSY) (the surplus of recruits over natural deaths)2 66: sustained
Management Stocks (a stock which is not more than 10 percent of MSY
stock level below MSY stock level, and not more than 20 percent above
that level) were required to be maintained at the MSY level; Initial Man-
agement Stocks (which is a stock more than 20 percent of MSY stock
level above MSY stock level) could be reduced to the MSY level; and
Protection Stocks (which are 10 percent of MSY stock level below MSY
stock level) were protected from commercial harvest until they reached
the MSY level.267
The next several years brought further progress. In 1972, nations
agreed to a United States proposal that Commission members abide by
the Scientific Committee's recommendations without formal objec-
261 Part of the problem stemmed from a lack of financial commitment and personnel. During
this period the Commission's budget was less than $20,000 and the staff consisted of one part-time
worker. M'Gonigle, supra note 240, at 141.
262 Report of the United Nations Conference of Human Environment, U.N. Doe.
A/CONF.48/14/REV. 1 at 12 (1972).
263 Scarf, supra note 203, at 368.
264 Gambell, supra note 242, at 305. This procedure was refined further with the imposition on
quotas on specific stocks.
265 Id. at 308.
266 26 REP. INT'L WHALING COMM'N 367-68 (1974); INTERNATIONAL WHALING COMMis-
SION, ORGANIZATION AND FUNcTIoNs (July, 1984) [hereinafter ORGANIZATION AND FUNcTIONS].
Whales like other animals, have an instinct for survival. As their populations begin to decrease,
pregnancy rates will increase. If their population is reduced below a certain "sustainable yield
level," the stock will be unable to replenish itself. Hence, the MYS is theoretically the population
size that will yield the largest harvest indefinitely.
267 International Whaling Commission, International Convention for the Regulation of Whal-
ing, 1946, Schedule, as amended by the Commission at the 35th Annual Meeting, July 1983, and
replacing that date Feb. 1983, Nov. 1983, section 10, at 12.
This system has also been criticized as it is based on the premise that accurate scientific data is
available concerning population size, replacement rates, and other factors. Much of this data, how-
ever, is unknown to scientists. See Myers, supra note 241, at 453-54.
Today quotas are also established by geographical sectors, meaning that once a whaling nation
has met the quota in a certain region, it must move on to another area - a fact of economic impor-
tance considering the price of fuel.
Vol. 9:1 1985
42
Canada-United States Law Journal, Vol. 9 [1985], Iss. , Art. 3
https://scholarlycommons.law.case.edu/cuslj/vol9/iss/3
TWO TREATIES
tions.268 In 1976, the Commission expanded the Secretariat and estab-
lished it in permanent offices in Cambridge, England.2 69  The
Commission also prohibited factory ships from taking any but minke
whales, established a whale sanctuary in the Indian Ocean, and banned
the use of the inhumane cold grenade (nonexploding) harpoon.
E. The Bowhead Controversy
The Commission's decision to ban all hunting of the bowhead in
1977 threatened to severely curtail the IWC's progress toward conserva-
tion. Since the IWC's inception in 1946, the Commission had forbidden
commercial whaling for bowhead but allowed its hunting for native sub-
sistence.270 In 1972, and for several years following, the IWC's Scientific
Committee requested the United States (as well as Denmark and the So-
viet Union) to provide improved information on the Alaskan fishery.271
The United States, busy with other concerns, paid inadequate attention
to the request.272
268 Michie, supra note 202, at 95; BOERI, supra note 202, at 108.
269 The Commission currently has a full-time staff of twelve people who are responsible for
commuting, publication and other secretarial duties. Letter from Dr. Ray Gambell, Secretary of the
Commission, to Dr. Sharon O'Brien (Oct. 24, 1984) (discussing IWC development and operation).
270 Up to 1977, paragraph 7 of the International Whaling Convention stated, ".... the taking
of gray or right whales by aborigines or a Contracting Government on behalf of aborigines is permit-
ted but only when the meat and the products of such whales are to be used exclusively for local
consumption by the aborigines." The IWC lists as countries with aboriginal populations falling
under that exemption as: United States, Denmark (Greenland), U.S.S.R., and St. Vincent and the
Grenadines. ORGANIZATION AND FUNCrIONS, supra note 266.
Although Canadian Inuits hunt the beluga and narwhale% Canada is no longer a member of the
IWC and is not included in the above listing.
271 Scientific Committee Report, 23 REP. INT'L WHALING COMM'N 34 (1972).
In 1973, the Committee urged "the United States to continue to study the problem, and in
addition to take steps to determine both the actual kill and the number of bowhead whales as well as
the status of this stock... .." Scientific Committee Report, 24 REP. INT'L WHALING COmM'N 47
(1973).
The following year, the Committee again expressed its "continuing concern on lack of informa-
tion on the status of this stock, on the reported high loss rate and on the increase in catch the last
two seasons." Scientific Committee Report, 25 REP. INT'L WHALING COMM'N 72 (1974).
In 1975, the Committee repeated that the "size of the stock and its present condition are still
unknown and the Committee recommends to the Commission that steps be taken to obtain better
biological data and also to minimize the loss rate with the aim of reducing total mortality." 1975
Report and Papers of the Scientific Committee Report, 26 REP. INT'L WHALING COMM'N 13 (1975).
The year before the ban, the Scientific Committee had again recommended "that necessary steps
be taken to limit the expansion of the fishery and to reduce the loss rate of struck whales" (without
increasing total take). 27 REP. INT'L WHALING COMM'N 33 (1976), reprinted in EIS, supra note
208, at 17.
272 Two reasons given for the United States' lack of response was the government's involve-
ment and attention to the tuna-porpoise issue and the government's relationship with the North
Slope Eskimo. "Let's face it, as difficult as it may be to enforce regulations on a Japanese ship, it is
easy compared with the extremely formidable task of restricting people in a distant part of the
United States whose traditions have depended on this whale and who do not really trust the Federal
Government." Aron, supra note 236, at 45.
43
O'Brien: Undercurrents in International Law: A Tale of Two Treaties
Published by Case Western Reserve University School of Law Scholarly Commons, 1985
CANADA-UNITED STATES LAW JOURNAL
Biologists knew little about the bowhead. The best estimates at the
time placed the pre-pelagic hunting population at 11,700 to 18,000 bow-
head and the current population at 600 to 2,000, 3-17 percent its original
size.273 Between 1900 the 1969 Inuit whalers landed an average of 11
bowhead a year. In 1970, the annual catch increased significantly, aver-
aging 29 in 1977. This considerable increase which was estimated at ap-
proximately 5 percent of the total population, generated considerable
concern among the IWC members.274 Of further concern to the Com-
mission was the number of whales struck but not landed, which was an
estimated 79 in 1977.275 Scientific data suggested that half of those
struck but lost eventually died.276 This extremely high mortality rate
combined with the effects of increased pollution from nearby oil and gas
explorations 277 would, the Committee feared, lead to the species'
extinction.278
Hence, in 1977, the Scientific Committee concluded that "...any
taking of bowhead whales could adversely affect the stock and contribute
to preventing its eventual recovery, if in fact such recovery is still possi-
ble. . . on biological grounds exploitation of this species must cease."279
273 Gambell, Bowhead Whales and Alaskan Eskimos: A Problem of Survival, 21 POLAR REC-
oRD 467 (1983).
274 The increased catch levels can be traced to several factors: a doubling of the population
since 1950; increased money from the Alaskan Native Claims Settlement Act, 43 U.S.C. §§ 1601-
1627 (1982), which enabled the purchase of equipment (it costs $5000 to $6000 to assemble a crew);
the importance of whaling as a sign of cultural prestige; the advent of good hunting weather, and the
dramatic decrease in caribou, an alternate food source. EIS, supra note 203, at 38-39.
275 Gambell, supra note 273, at 467.
According to the EIS report, the percentage of struck but lost whales increased from approxi-
mately 50 percent from 1973-1976 to about 75 percent in the spring of 1977. EIS, supra note 208, at
19. The increase in struck but not landed whales is partly a function of the hunting equipment,
which had not altered significantly for a hundred years, and the manner in which it is used. Very
frequently the bomb fails to explode or passes through the whale and explodes in the water. Id. at
43. The AWEC has recognized this as a serious problem and has implemented regulations forbid-
ding the shooting of any whale unless the floats are first attached. See infra text accompanying note
346.
276 EIS, supra note 208, at 4043.
277 Between September 1978 and November 1979, the Bureau of Land Management's Alaskan
Outer Continental Shelf Office assessed the potential impact of oil drilling on whales in a disputed
lease area. Although the report indicated that an oil spill would severely interfere with the whales'
ability to feed off plankton, the 753-page, 1.2 million dollar report concluded that bowhead do not
migrate through the disputed area in large numbers - a fact disputed by the Eskimo. Braham,
Fraker & Krugman, Spring Migration of the Western Arctic Population of Bowhead Whales, 42
MARINE FisHERis RaV. 36, 39 (Sept.-Oct. 1980).
278 Scientists believe the maximum net recruitment rate for baleen whales to be 4 to 5 percent.
If a whale population is around 2000, approximately 80 to 100 whales will be born yearly. EIS,
supra note 208, at 38.
279 28 REP. INT'L WHALING COMM'N 22 (1978).
Given the dearth of information on the bowhead, it was impossible for the Commission to
ascertain if the species had already been depleted below its critical minimum size. If so, then a total
ban on hunting and improved pollution controls would not save the stock from extinction. For an
explanation of "critical minimum size," see Scarf, supra note 203, at 389-90. Since 1977, the Scien-
Vol. 9:1 1985
44
Canada-United States Law Journal, Vol. 9 [1985], Iss. , Art. 3
https://scholarlycommons.law.case.edu/cuslj/vol9/iss/3
TWO TREATIES
Pursuant to these recommendations, the Commission, by a vote of 16-0,
with the United States abstaining, deleted from the Convention Schedule
the exemption provision that had allowed Inuit hunting of bowhead,
thereby giving the species total protection.28 0
This abstention could have been viewed as a role reversal for the
United States. For the previous decade, the United States had led the
movement for whale conservation. It was an objective pursued interna-
tionally and domestically. In 1972, the United States began to lobby vig-
orously for the Commission's approval of a total commercial whaling
moratorium. Since 1973, the United States had also strongly urged all
nations to accept the Technical Committee's recommendations rather
than fie objections as was their right under the Convention.281 In 1973
when Japan and the Soviet Union established their own quotas for minke
whales at 3,000 above the IWC quota, the U.S. had threatened to ban the
import of all fishery goods from the two nations.2" 2 Since then, neither
country had fied an objection despite a decrease in their quotas of ap-
proximately 60 percent.28 3 The United States had also sponsored the
Convention on International Trade in Endangered Species of Wild
Fauna and Flora, signed by more than eighty nations which prohibited
trade of any bowhead whale products.2"
Domestically, the National Marine Fisheries Service had designated
the bowhead as an endangered species in a number of acts. In 1972,
Congress, recognizing that marine mammals are "resources of great in-
ternational significance, aesthetic and recreational as well as economic
. . ." passed the Marine Mammal Protection Act.2" 5 Rewritten the fol-
lowing year, the Endangered Species Act, "acknowledged the Nation's
tific Committee has never changed this recommendation, despite the Commission's later decision to
overrule it. Id.
280 28 REP. INT'L WHALING COMM'N 22 (1978).
281 EIS, supra note 208, at 3, 11, 77-78.
282 The Pelly Amendment to the Fishermen's Protective Act of 1967 allowed the United States
to ban all fisheries imports from a nation that had been certified as "conducting fishing operations in
a manner or under circumstances which diminish the effectiveness of an international fishery conser-
vation program." Pelly Amendment, 22 U.S.C. § 1977 (1982) (amending Fisherman's Protective
Act of 1967, 22 U.S.C. §§ 1971-78 (1982).
283 EIS, supra note 208, at 10.
Since the U.N. Stockholm meeting in 1972, quotas on the take of whales had been reduced from
a total of 45,00 to 18,000. Moratorium for the Bowhead- Eskimo Whaling on Ice? 197 ScImNcE 848
(Aug. 26, 1977).
By 1974, the Japanese government had appointed two full level ambassadors as members of the
Japanese delegation, an indication of the seriousness by which the Japanese government looked upon
the IWC. Aron, supra note 236, at 44.
284 See Annex 2 of the Convention on International Trades in Endangered Species of Wild
Flora and Fauna, Mar. 3, 1973, T.I.A.S. No. 8249, 12 I.L.M. 1085, 1096.
285 Marine Mammal Protection Act of 1973, 16 U.S.C. § 1361(6) (1982). The act received
widespread support from the American population. "In 1972, when the Marine Mammal Act was in
Congress, the White House received more mail on this issue than on any other apart from the war in
Vietnam." Aron, supra note 236, at 44.
Section 101(b) provides that the provisions of the Act do not apply to Indians, Aleuts or Es-
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international commitments. . . to better safeguard. . . , for the benefits
of all citizens, the Nation's heritage in fish and wildlife." '286
Both of these acts exempted native populations, but also gave the
Secretary of Commerce the authority to withdraw the exemption for con-
servation needs. Internationally, domestically, legislatively, and politi-
cally, the United States had committed itself to the survival of the
bowhead.
On October 20, 1977, the United States Department of State, the
agency responsible for the final decision, announced it would not file an
objection.287 The government did indicate, however, its intention to
work with the Eskimo community in establishing a scientific and conser-
vation program and to seek the IWC's approval for "Eskimo subsistence
hunting based upon the establishment of a scientific research program
and conservation regime. 2 88
F. The Compromise
"Eskimo society is the bowhead whale and what we do with it.",
289
"Without the whale, there is no Eskimo."
290
The IWC's ban and the U.S. decision not to file an objection caused
considerable anger and resentment among the Eskimo. The U.S. govern-
ment had not informed nor consulted them concerning the IWC's earlier
request for information, or the IWC's decision to ban all subsistence
bowhead whaling. The Alaskan community also firmly believed that the
IWC did not, and should not, possess the authority to dictate the terms
of a cultural practice that had formed the center of their society for
thousands of years. The IWC, the Alaskans argued, should concern it-
self with commercial, not subsistence whaling. More important was the
ultimate injustice that their culture should be destroyed to compensate
for the greediness of others.29'
In response to the IWC's ban to exclude subsistence whaling for the
bowhead, seventy whaling captains from the nine villages formed the
Alaskan Eskimo Whaling Commission (AEWC) in September 1977.
The Commission, composed of nine Commissioners elected by the whal-
kimos. Because.of this provision it was unclear whether a United States vote for a bowhead ban
would be in violation of domestic law.
286 Endangered Species Act of 1973, 16 U.S.C. § 1531(a)(5) (1982).
287 "In order both to protect Eskimo subsistence hunting and to maintain and improve interna-
tional cooperation to protect whales, the United States has decided not to present an objection at this
time to a recent International Whaling Commission (IW) action regarding bowhead whales."
The statement pointed out that no IWC member has objected to a quota since 1973 even though
some members "have suffered severe adverse social and economic effects as a result of reduced quo-
tas." 77 DEP'T ST. BULL. 740-41 (1977).
288 Id.
289 BoERi, supra note 202, at 232.
290 EIS, supra note 208, at app. 1-8.
291 BowHEAD WHALES, supra note 215, at A-8.
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ing captains from each village, is premised on three objectives: to ensure
that the hunt is conducted in a traditional, non-wasteful manner; to edu-
cate the outside world as to the subsistence and cultural importance of
the bowhead; and to promote scientific research on the bowhead so as to
ensure its continued existence.292
As one of its first official actions, the AEWC filed suit against the
government for its failure to object to the ban.293 The AEWC's suit ar-
gued that the United States' failure to file an objection violated: the fed-
eral government's trust responsibility to the Inuits;294 the Marine
Mammal Protection Act;2 95 and, by failing to discuss alternative options,
the National Environmental Policy Act.296 The Inuits requested a tem-
porary restraining order against the Secretary of State until further eval-
uation could be made.297
Judge John Sirica agreed that the AEWC would not be able "to
meaningfully present their claims without the extra time allotted by the
filing of an objection," and ordered the Secretary of State to file an objec-
tion to the ban with the IWC.29 a The government appealed. Three days
later the appelate court reversed, finding that the Inuits had not made
"an extraordinary strong showing" of damage to outweigh the foreign
policy considerations at stake.299
Undaunted, and determined to continue hunting, the AEWC en-
acted its own management scheme in November 197 7.3°° Hoping to
avert a serious crisis, 30 1 the United States requested the IWC at its spe-
292 Id. at app. A-6.
293 Adams v. Vance, No. 77-1834 (D.D.C. Oct. 21, 1977).
294 Legally the United States clearly possessed a trust responsibility toward the Inuits. Because
of this trust responsibility, Acting Secretary of the Interior James Joseph recommended to Secretary
of State Vance on October 10, 1977, that the United States object to the exclusion's limitation:
Since our trust responsibility to this Native American population cannot be ignored or
subjugated to other concerns, an objection is the only option which will ensure the protec-
tion after the cultural and nutritional values associated with the subsistence hunt.
Mason, The Bowhead Whale Controversy: Background and Aftermath of Adams v. Vance, 2 HARv.
ENViR. L. REv. 363, 372. See also Rosenblatt, The Federal Trust Responsibility and Eskimo Whal-
ing, 7 ENVIR. AFFAIRs 524-39 for a summary of the federal governments trust responsibility toward
Alaskan Inuits. Rosenblatt builds his discussion on the excellent analysis of the trust responsibility
set forth in Chambers, Judicial Enforcement of the Federal Trust Responsibility to Indians 27 STAN.
L. REV. 1213 (1975).
295 16 U.S.C. §§ 1361-84 (1982).
296 42 U.S.C. §§ 321-70 (1982).
297 The AWEC argued that the United States could always withdraw the objection at a later
date, causing the United States no harm. If no action were filed within the ninety days, however, the
Inuit communities would be deprived of "food, fuel, and materials necessary for survival in the
Arctic." Complaint at 7, Adams v. Vance, No. 77-1834 (D.D.C. Oct. 21, 1977).
298 Temporary Restraining Order, Adams v. Vance.
299 Adams v. Vance, 570 F.2d 950, 955 (D.C. Cir. 1977). Subsequently, an application for a
stay was denied by Chief Justice Burger. For a discussion of the causes in the area, see generally
Mason, supra note 294.
300 See infra text accompanying notes 292 & 346.
301 The United States was very aware of the difficulty involved in trying to enforce the ban
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cial Tokyo meeting in December 1977, to consider a United States propo-
sal that Alaskan natives be allowed to catch a sufficient number to meet
their subsistence and cultural needs.3"2 The IWC agreed, and placed the
bowhead on the agenda with the already controversial sperm whale
quota.
Discussions at the special meeting continued for several days with-
out agreement. The Scientific Committee repeated its conclusion that the
scientific data indicated the species was perhaps beyond recovery and
that any level of hunting could seriously deplete the stock. At the mid-
night hour of the last day, the United States obtained a compromise deci-
sion. The Alaskan Inuit would be allowed in 1978 to hunt a quota of 12
whales landed or 18 struck, whichever occurred first.30 3
AEWC representatives had accompanied the United States delega-
tion to the special Tokyo meeting. Arguing that the quota was far too
low, they left the meeting in disgust. A few months later, the AEWC
again, in an attempt to protect their cultural heritage, filed another suit
asking that the regulations promulgated under the Whaling Convention
Act be set aside.3°" The complaint, brought on behalf of "the approxi-
mately 4,500 Eskimos who are dependent on Bowhead whale hunting to
obtain food, fuel, materials, and cultural and social fulfillment,"30 ar-
gued that the regulations violated the government's trust responsibility,
and violated the Marine Mammal Protection Act of 19723°6and the En-
dangered Species Act of 1973307 which allegedly preempted regulatory
authority under the Whaling Convention Act.30 8 In January 1979, the
court, invoking the political question doctrine, dismissed the case, stating
that "the regulations promulgated to enforce the Schedule of the Interna-
tional Whaling Commission are so directly linked to the conduct of U.S.
foreign relations that this court lacks the subject matter jurisdiction to
without the Inuits' cooperation. According to the mayor of the North Slope borough, "we Inupiats
will always hunt the bowhead. . . Come what may, our people will be on the ice leads next spring,
poised in our external hunt of the bowhead whale..... EIS, supra note, 208 at 82.
302 In an effort to drum up support, the former IWC Commissioner, William Aron, visited
Canada, Norway, Denmark, Iceland, Britain and France. M'Gonigle, supra note 240, at 157 n.179.
303 Tilman, supra note 238, at 5. See also 50 C.F.R. 230-74 (1972); Current Development, The
Thirty-second International Whaling Commission, 75 AM. J. INT'L L. 165, 167 (1981). In return, the
IWC requested the U.S. government take all necessary and available measures to ensure the species'
survival, including the preservation of the whales' habitat from pollution. Chairman's Report of the
Special Meeting, Tokyo, 29 REP. INT'L WHALING COMM'N (1979). One commentation has inter-
preted the vote by the United States in favor of allowing Japanese and Soviet commercial whalers to
catch an additional 5,681 sperm whales, a huge increase from their previous allotment of 763, as part
of a "compromise or deal" by the United States to secure approval of the bowhead quota. Morgan,
Let the Eskimo Hunt, NawswEE, May 21, 1979 at 19.
304 Hopson v. Kreps, 462 F. Supp. 1374 (D. Alaska 1979).
305 Id at 1376.
306 16 U.S.C. §§ 1361-1407 (1982).
307 16 U.S.C. §§ 1531-43 (1982).
308 Hopson, 462 F. Supp. at 1377.
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review their validity."3" The AEWC vowed to continue their legal bat-
tle, but agreed to abide by the quotas as a show of good faith and to work
with the government in the development of a management scheme and
scientific research program.
In 1978, the government increased the bowhead research budget
from $75,000 to $780,000 and instituted the most comprehensive re-
search31 and management program ever devoted to a single whale spe-
cies. The program's objectives were to collect scientific information,31'
to control the 1978 harvest within the IWC's quota, to increase the
hunt's efficiency,312 to assure the use of all parts of landed whales, and to
provide alternative means of subsistence food if possible.3 13
The management scheme was a blending of AEWC rules concerning
the proper conduct of the hunt and federal regulations made in coopera-
tion with the AEWC concerning the apportionment of the hunt. To pro-
vide for a fair apportionment of the quota, the federal government, in
cooperation with the AEWC,314 established a quota system of allowed
strikes and landings on a village by village basis,315 a licensing system,
and a system of strict sanctions for Eskimos violating regulations estab-
lished by the AEWC.316
The research program, through improved sighting techniques and
manpower, reported a considerable increase in the population; an esti-
mated 2,260, or twice the IWC's previous estimate. The research pro-
gram further evaluated the health 317 and cultural3 8 significance of the
309 Hopson, 462 F. Supp. at 1383.
310 BOWHEAD WHALES, supra note 215, at C-4.
311 See id. at 13-50 for a discussion of the methods and results of the scientific study.
312 The AWEC regulators forbidding the use of shoulder guns before throwing harpoons with
attached lines and floats, and improvements in weapons design have been responsible, in part, for the
lower struck but lost rate. See id. at 9.
313 Id. at 55-63.
314 See infra text accompanying note 346.
315 Some dispute arose as to whether Barrows had exceeded its quota. The whaling captains
argued that two of the whales landed were not bowheads, but "Ingutulas" (small white whales) and
therefore not subject to the quota system. To prevent a conflict the U.S. government and the AEWC
considered the strike as falling within the quotas. A quota from Point Hope was transferred to
Barrow to ensure the total IWC quota was not exceeded. See BowHEAD WHALEs, supra note 215,
at 10.
316 Id. at 5-6.
317 The bowhead was the basis of this traditional diet and not replaceable either by supplying
new foods or increasing the reliance on other traditional animals. As the report pointed out, Inuits
have developed a unique metabolic capacity suited to their all meat diet. The vast majority possess a
lactose and sucrose intolerance. The introduction of many foods from the lower forty-eight have
produced hypertension, diabetes and obesity, precipitating a health decline. Id. at 59-60.
The report further stated that it would necessitate the killing of a huge number of other types of
game to obtain the same level of meat. Time needed for hunting and conservation requirements of
these other species precluded their use as a viable alternative. The gray whale, while used occasion-
ally for meat, is palatably unacceptable to the Inuits. Its muktuk is tough and encrusted with barna-
cles. It is also a more dangerous animal to hunt and more prone to sinking when killed. Id. at 60-
61.
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bowhead to the Eskimo, concluding that an annual take of at least 24 to
32 whales was needed to meet these needs.
In 1978, the annual IWC meeting again centered around the proper
quotas for bowhead and sperm whales. Based on its newly revised popu-
lation figures and the success of its improved management and hunting
techniques, the United States requested that the quota be increased to 30
whales.319 The Technical Committee, referring to the few calves sighted,
recommended a zero quota. The Commission overruled this recommen-
dation and established a quota of 18 whales landed or 27 struck. 20
According to one observer's report and analysis of the Technical
meeting, it was clear from the voting and discussion that the United
States had again sought compromises and exchanged votes on the sperm
whale quota in order to obtain an increased bowhead hunting level.32'
The Japanese and Australian fleet depended on the sperm whale for their
operations. The scientific data indicated that, under the guidelines of the
New Management Procedure, the sperm whale should be moved into the
protective status category - a decision which would effectively shut
down the two fleets.322 The Commission voted for a slight reduction in
catch, but essentially allowed the sperm whale hunt to continue.
The following year, the Commission again had three important is-
sues on its agenda - a proposed moratorium on commercial whaling,
pirate whaling, and the bowhead quota. Several proposed moratoriums
on commercial whaling, including a United States sponsored indefinite
ban, received center stage. The Commission discussed and decided the
bowhead question only on the last day. The Scientific Committee again
recommended a zero quota.323 The United States lobbied heavily to re-
tain the quota from the previous year. The ad hoe working group ap-
pointed in 1979 sided with the American delegation.324 The Commission
318 The report again reaffirmed the previous year's findings, that "Bowhead whaling serves as
the central force of the community binding it together and reaffirming the culture." Id. at 58. Be-
cause of its communal nature, whaling maintains the central cultural traditions of sharing and coop-
eration, and becomes an even more important cultural force in the face of other cultural changes and
disruptions from the outside world. Quantifying the number of whales needed for cultural mainte-
nance, as the report indicated, was very difficult. The AEWC suggested that the cultural variable be
determined by dividing the number of crews by the number of whales landed. The whales per crew
ratio multiplied by the number of crews produced an estimate of 32 whales needed for cultural
maintenance. Id. at 59.
319 The higher total resulted from good sighting conditions and improved surveying tech-
niques. Id.
320 See Chairman's Report of the Thirty-first Annual Meeting, 29 REP. INT'L WHALING
COMM'N 84 (1979). The Commission also agreed to appoint an ad hoc committee to consider the
findings of three panels of experts who had reviewed the replacement of other foods within the Inult
diet, the cultural importance of the bowhead hunt and the effects of hunting on the species. Id.
321 Id. at 164 n.209.
322 M'Gonigle, supra note 240, at 162.
323 Report of the Scientific Committee, 31 REP. INT'L WHALING COMM'N 26 (1979).
324 M'Gonigle, supra note 240, at 173 n.253.
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voted to reduce the quota to 18 landed or 26 struck.3 25
The bowhead controversy again resumed center stage the following
year. The U.S. delegation was itself divided and in possession of conflict-
ing data. On the one side stood the environmentalists who argued for the
survival of an animal species. To support their position, they cited one
part of a multi-part computer model study prepared by the federal gov-
ernment which indicated that the bowhead population was declining and
would continue to decline even without hunting.326 Opposed to them
were the Inuits who argued for their peoples' survival. They forcefully
argued that the computer study was not based on actual sightings and
was highly inaccurate.3 27 To support their position, they presented an-
other federal study which indicated that 32-33 whales were needed to
satisfy the Inuits' nutritional needs.32
Proposal after proposal was suggested with no agreement forthcom-
ing. Finally, at a very late hour on the last night of the meeting, the
Commission voted to adopt a compromise - a total limit of 45 whales
landed or 65 struck in a three year period between 1981-1983, with no
more than 17 landed per year.329 Although the Commission's focus on
the bowhead issue left little time for consideration of other proposals in-
cluding the extension of the IWC's jurisdiction to include small
cetaceans, and recommendations to control whaling outside of IWC reg-
ulations, 330 the adoption of the bowhead quota ultimately gave the Com-
mission and the United States two years of breathing space in which to
concentrate on the commercial whaling moratorium. 3
In 1982, the IWC agreed to appoint at the next annual meeting, a
Subcommittee on Aboriginal/Subsistence Whaling "to develop manage-
ment principles, and in particular for the setting of allowable catches for
the whale stocks involved. . ." for aboriginal whaling. 32 Specifically,
the Subcommittee appointed by the Chairman of the Technical Commit-
tee and comprised of Technical Committee members, was to establish
aboriginal need for the bowhead, Eastern North Pacific gray whale and
325 Chairman's Report of the Thirty-first Annual Meeting, supra note 320, at 14.
326 Known as the Braham-Breiwick report, after its two authors, the study later was proven
inaccurate. BOERI, supra note 202, at 275, 280.
327 Later studies, based on actual sightings, supported the Eskimos' position. Id.
328 Id. at 276.
329 Id. at 278. The United States abstained from voting to show its desire for a higher quota,
but did state that the government would work with the Eskimos to reduce the catch. Id.
330 Current Development, supra note 303, at 167.
331 The U.S. proposal for a moratorium on commercial whaling and for a moratorium on the
dwindling sperm whale were defeated. Environmentalists charged the United States had either lob-
bied away votes on these two issues in return for support for the bowhead quota or, at the very least,
had not given their full attention to these two proposals. BOERI, supra note 202, at 276-78.
332 31 REP. INT'L WHALING COMM'N 29 (1981).
The Commission also passed, at the same meeting, a resolution asking that all "Contracting
Governments under whose jurisdiction aboriginal/subsistence whaling operations [occur, to] docu-
ment annually . . . the utilization of the meat and products of any whales taken for aborigi-
nal/subsistence purposes." Id.
51
O'Brien: Undercurrents in International Law: A Tale of Two Treaties
Published by Case Western Reserve University School of Law Scholarly Commons, 1985
CANADA-UNITED STATES LAW JOURNAL
West Greenland fin, minke, and humpback whales. 33
At the 1983 meeting, the Scientific Committee reported a revised
population figure of 3,857; estimated to be between 21.4% and 42.9% of
the original population.334 Based on this information, the Commission
voted to establish a block quota for 1984-85 of 43 strikes with a maxi-
mum of 27 strikes in either year.335 The Commission accepted the pro-
posal, reaffirming the decision at its 1984 annual meeting.336
On the international level, the United States and the Commission
appear to have resolved the bowhead issue and to have resolved it with-
out endangering the Commission's progress toward conservation or seri-
ously threatening the United States' credibility as a conservationist state.
The controversy may certainly have slowed progress, but important ad-
vancements have occurred. By 1982, the Commission had grown from
the original fifteen to more than thirty-five members.337 In the last dec-
ade, the Commission has established catch limits for all large whales
worldwide and reduced the global take by 73%. Most importantly, the
Commission finally adopted, in 1982, the United States' repeatedly spon-
sored and endorsed moratorium on all commercial whaling. After ten
years, the Commission accepted the ban by the required three-fourths
majority; 25 in favor, 7 against and 5 abstentions. 338 The resolution calls
for the moratorium to begin in 1985, thereby allowing whaling nations
333 The Sub-Committee's objectives were defined as follows:
to ensure that the risks of extinction to individual stocks are not seriously increased by
subsistence whaling; to enable aboriginal people to harvest whales in perpetuity, at levels
appropriate to their cultural and nutritional requirements, subject to other objectives; and
to maintain the status of whale stocks at or above the level giving the highest net recruit-
ment and to ensure that stocks below that level are moved toward it, so far as the environ-
ment permits.
I&, at 28. The Commission also repeated its 1981 recommendation that an international observation
team monitor the Inuit hunt. 33 REP. INT'L WHALING COMM'N 23 (1983).
334 Id. at 28.
335 NATIONAL OcEANIc AND ATMOSPHERIC ADMINISTRATION, REPORT OF THE UNITED
STATES DELEGATION TO THE THIRTY-FIFrH ANNUAL MEETING OF THE INTERNATIONAL WHAL-
ING COMMISSION 6 (1983).
336 The commission also recommended that smaller immature animals of less than thirteen
meters in length be caught and again urged that steps be taken to reduce the struck but lost rate.
The struck but lost rate in Spring 1982 was estimated at 50-60 %, a rate higher than the 1978, 1980
and 1981 seasons. 33 REP. IN'L WHALING COMM'N 57 (1983).
337 In 1984, the membership stood at thirty-nine nations: Antigua & Barbuda, Argentina,
Australia, Belize, Brazil, Chile, Peoples Republic of China, Costa Rica, Denmark, Egypt, Finland,
France, Federal Republic of Germany, Iceland, India, Japan, Kenya, Republic of Korea, Mauritius,
Mexico, Monaco, Netherlands, New Zealand, Norway, Oman, Peru, Philippines, Saint Lucia, Saint
Vincent and the Grenadines, Senegal, Seychelles, South Africa, Spain, Sweden, Switzerland,
U.S.S.R., United Kingdom, United States, Uruguay. ORGANIZATION AND FUNCTIONS, supra note
266, at 2.
338 The amendment to the Schedule reads: "Notwithstanding the other provisions of para-
graph 10, catch limits for the killing for commercial purposes of whales from all stocks for the 1986
coastal and the 1985/86 pelagic season and thereafter shall be zero. This provision will be kept
under review, based upon the best scientific advice, and by 1990 at the latest the Commission will
undertake a comprehensive assessment of the effects of this decision on whale stocks and consider
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three years to make necessary changes.339
From the Eskimos' perspective, however, the bowhead issue remains
unresolved. The IWC quotas, the AEWC has stressed, remain too low to
support nutritional, cultural and economic needs. 3" Despite the frustra-
tions and set-backs, the Alaskan Eskimo Whaling Commission has con-
tinued to work with the United States government in good faith and,
indeed, has taken over all management and scientific research on the
bowhead.341 In 1981, the National Oceanic and Atmospheric Adminis-
tration (NOAA) 342 signed a "Cooperative Agreement" delegating to the
AEWC enforcement of the IWC's quotas.343 The agreement, which is to
remain in force until 1987, is designed to "protect the bowhead whale
and the Eskimo culture, to promote scientific investigation of the bow-
head whale, and to effectuate the other purposes of the Marine Mammal
modification of this provision and the establishment of other catch limits." 33 Rap. INT'L WHALING
COMM'N 21 (1983).
339 Those IWC nations which still engage in commercial whaling are Brazil, Iceland, Japan,
Republic of Korea, Norway, Peru, Philippines, Spain and the U.S.S.R. Portugal is the only non-
IWC nation which regularly hunts for large whales. ORGANIZATION AND FUNCTIONS, supra note
266, at 2.
340 See, ag., A Resolution to Petition the United States Government to Fulfill its Trust Obliga-
tion to the Alaska Eskimo Whaling Villages:
WHEREAS, the United States Government has a trust responsibility to protect the cultural
rights and nutritional needs of its native American citizens; and...
WHEREAS, the U.S. Department of the Interior has determined that the Alaska Eskimo in the
nine whaling villages require 75 whales landed and 35 strikes to meet their cultural and nutritional
needs;
THEREFORE BE IT RESOLVED THAT, the Alaska Eskimo Whaling Commission petition
the United States to fulfill its trust obligation to the Alaskan Eskimo by securing an annual bowhead
quota that meets the cultural and nutritional needs of its native American citizens.
AEWC, Res. No. 85-09 (February 13, 1985).
See also A Resolution of the Alaska Eskimo Whaling Commission Requesting That a Sociocul-
tural Assessment of the Impact of the Quota Be Conducted:
WHEREAS, the whaling communities have lived under the IWC quota system since
1978; and
WHEREAS, the quota system has impacted the social and cultural systems of the
whaling communities.
THEREFORE BE IT RESOLVED THAT, the Alaska Eskimo Whaling Commission
request that a sociocultural assessment of the impact of the quota be concluded.
AEWC, Res. No. 85-10, (February 13, 1985.
341 The AEWC's management plan, first adopted in 1977 and since amended, is designed to
"insure an efficient subsistence harvest of bowhead whales; provide a means within the Alaska Es-
kimo customs and institution of limiting the bowhead whale harvest in order to prevent the extinc-
tion of such species; and, provide for Eskimo regulation of all whaling activities by Eskimos who are
members of the Alaska Eskimo Whaling Commission" NATIONAL OCEANIC AND ATMOsPHERIC
ADMINISTRATION, AEWC MANAGEMENT PLAN, subsection 100.1 (May 5, 1984) [hereinafter
AEWC MANAGEMENT PLAN].
342 The National Oceanic and Atmospheric Administration of the Department of Commerce is
the agency assigned with the primary responsibility for management and enforcement of programs
concerning the bowhead whale. BOWHEAD WHALEs, supra note 215, at 13.
343 Id. at 1, 4.
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Protection Act, the Whaling Convention Act and the Endangered Spe-
cies Act. .... .
The agreement provides for the AEWC and NOAA to determine
the total number of whales that may be struck in each year from 1985 to
1987.11 The AEWC is responsible for allocating the permitted strikes
among the nine whaling villages.345 The AEWC's management plan,
first adopted in 1977 and later amended, requires all whaling captains to
register with the AEWC and agree to abide by all the regulations; whal-
ing crews to record all whales sighted, struck and harvested; hunting by
traditional means only; the taking only of bowhead less than 40 feet; use
of the shoulder gun only after a line or float had been secured to the
whale; and the harvest level to be strictly set to provide for subsistence
needs only. Any person guilty of violating these regulations faces a pro-
hibition against whaling of from one to five seasons and a fine of $1,000
to $10,000.346
Federal cut-backs in 1982 completely deleted all funding for bow-
head research. But through monies raised from the state of Alaska, the
North Slope Borough, and through private grants, the AEWC has since
resumed the conduct of all scientific bowhead research. In January 1982,
the AEWC hosted the First Conference on the "Biology of the Bowhead
Whale, Balaena mysticetus: Population Assessment," in Anchorage,
Alaska. The four day meeting brought together more than 100 scientists,
subsistence hunters, research managers and oil company personnel.347
Since then, the AEWC has hosted two other major annual scientific con-
ferences directed at assessing information to accurately estimate the pop-
ulation of the bowhead.
Although significant progress has occurred, the Alaskans' future de-
pendency on bowhead whaling remains far from secure. To ensure the
344 The agreement provides that "no more than a total of 27 whales shall be struck in 1984."
NATIONAL OCEANIC AND ATmosPHERIc ADMINISTRATION, COOPERATIVE AGREEMENT BE-
TWEEN THE NOAA AND THE AEWC § 4(1) (May 5, 1985). [hereinafter COOPERATIVE AGREE-
MENT].
In the case of an unresolvable dispute between NOAA and the AWEC over the number of
whales landed or struck, the agreement provides for adjudication by an administrative law judge.
The procedures contained in 15 C.F.R. §§ 904.200-904.272 will control these proceedings. The deci-
sion of the administrative law judge may be appealed to the Administrator of NOAA. COOPERA-
TIVE AGREEMENT at 3.
345 See, eg. AEWC Res. No. 85-07 (February 13, 1985) which provides that if a whaling vil-
lage is unable to utilize its allocation of strikes in a particular year, the unused strikes be "transferred
to the closest whaling village following the migration of the bowhead whale that demonstrates a need
for the unused strike."
346 AEWC MANAGEMENT PLAN, supra note 341, at subsections 100.12, 100.24, and 100.32.
347 Report of the 1982 Spring Bowhead Whale Census and Harvest Monitoring including 1981
Fall Harest Results, 33 REP. INT'L WHALNG COMM'N 525 (1983).
At the February 1985 meeting of more than 200 whaling captains, the AWEC passed three
resolutions dealing with the adverse effect of seismic, industrial, and other oil exploration activity on
the migration routes and habitat of the bowhead. See AEWC Res. 85-02, 85-05 & 85-06 (Feb. 13,
1985).
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protection of their cultural heritage and existence, the AEWC has out-
lined four objectives to be pursued over the next several years. As they
have in the past, the AEWC will continue to host scientific conferences
directed at attaining an accurate assessment of the bowhead's population
size. The AEWC is also actively involved in monitoring and lobbying
against possibly harmful oil and other types of developments in the eco-
logically fragile Arctic environment.34 A third and major objective is
the AEWC's continued efforts to reduce the struck/lost rate through im-
proved and efficient weaponry. Working with the weapons' manufac-
turer and a consulting engineer, the AEWC has provided the whaling
crews with improved harpoons and guns with more explosive power and
safer loading devices."'
The AEWC's last and most important objective is to remove the
IWC's jurisdiction over native subsistence hunting. The AEWC has al-
ways maintained that the IWC's purpose is to handle commercial, not
subsistence whaling. Working from this position the AEWC hopes to
find an avenue whereby native subsistence whaling will be acknowledged
as solely within the jurisdiction of the United States (and other respec-
tive) governments. 350
III. CONCLUSION
Indigenous peoples, as the preceding cases have shown, possess an
anomalous position within international law. International law regulates
the interaction among states, making states, not individuals, the proper
348 AEWC Res. Nos. 85-05, 85-06 (Feb. 13, 1985).
349 BowHEAD WHALEs, supra note 215, at 8.
350 The AEWC is especially concerned that the entire brunt of the IWC's focus will be turned
on native subsistence whaling now that the commercial whaling moratorium is in effect.
A Resolution From the Women of the Whaling Communities Recommending A Change in the
Current Regulation of the Bowhead Hunt:
WHEREAS, the residents of the nine whaling villages of the Alaska Eskimo Whaling
Commission must yearly quantify the nutritional and cultural need for the bowhead whale
taken in subsistence hunting;
WHEREAS, the quota on the bowhead harvest has imposed a significant hardship upon
the residents of the whaling villages;
WHEREAS, the citizens of the whaling communities continue to comply with the quotas
established by the International Whaling Commission despite their inadequacy in meeting
the needs of the villages...
THEREFORE, BE IT RESOLVED THAT, the Alaska Eskimo Whaling Commission in-
form the International Whaling Commission and the United States Government that the
past observed quotas are not sufficient for the cultural and nutritional requirements of the
whaling villages.
AND BE IT FURTHER RESOLVED THAT, the Alaskan Eskimo Whaling Commission
inform the United States Government that international regulation of the Alaska Eskimo
subsistence on the bowhead harvest does not support the best interest of the Eskimo
people.
AEWC Res. No. 85-12 (February 13, 1985).
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subject of international law. Indigenous peoples, however, are more than
a collection of individuals.
The emigrating Europeans originally recognized the indigenous peo-
ples of North America as fully sovereign and independent peoples. The
early relationships established between the Europeans and tribes were
based on equality and regulated through treaties. As the strength of theimmigrant society increased, the tribes were dispossessed of their lands
and status as independent and fully sovereign people. Their rights were
forgotten; their cultures, values, and knowledge savagely attacked and
suppressed. Frequently, the possessors of internationally negotiated trea-
ties, indigenous peoples found themselves dependent upon the violators
of their treaty rights to protect their treaty rights.
Unwilling to accept their situation, indigenous peoples have pro-
moted a recognition and reaffirmation of their rights on both the national
and international levels. The formation of the Columbia River Inter-Tri-
bal Fish Commission, the Alaskan Eskimo Whaling Commission, the
World Council of Indigenous Peoples, and the Inuit Circumpolar Con-
ference are examples of national and international organizations formed
by indigenous peoples to protect and regain a recognition of their rights.
The World Council of Indigenous Peoples and the Inuit Circumpolar
Conference, among others, have gained consultative status with the U.N.
and have been instrumental in obtaining the establishment of a U.N.
Working Group on Indigenous Populations. In 1984, a U.N.-commis-
sioned study on the Problems of Discrimination Against Indigenous
Populations recommended:
- that state cultural policy must recognize the existence of indigenous
cultures and a pluralistic policy must be adopted to ensure respect for
the fundamental rights of indigenous peoples to preserve and develop
their culture;351
- that a thorough and careful study be made of the provisions and
observance of treaties made with indigenous nations;
35
- that "self-determination, [which includes economic, social, cultural
and political factors and which exists] in its many forms, must be rec-
ognized as the basic precondition for the enjoyment by indigenous peo-
ples of their fundamental rights and the determination of their own
futures."
3 5 3
The recently ratified Pacific Salmon Interception Agreement, and to
a lesser extent, the work of the International Whaling Commission, rep-
resent a reemergence of the recognition of indigenous rights and an im-
portant acknowledgment of the valuable contributions to be made by
indigenous knowledge and practices.
351 U.N. Commission of Human Rights, Study of the Problem of Discrimination Against In-
digenous Populations: Final Report, para. 480, U.N. Doe. E/CN.4/Sub.2/1983/21/Add.8 (1983).
352 Id at para. 389.
353 Id at para. 580.
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A vital aspect of Indian culture is its holistic approach to knowledge
and nature. Nature is not random, but balanced and composed of inter-
dependent parts which forms a whole. Each manifestation of nature re-
ceives from God a special place and role. Each element is an integral
part, none above the other. Man is part of this wholeness. Man is never
above nature.
Nature teaches the Indian that truth and knowledge are acquired by
the synthesis and incorporation of all aspects of understanding and expe-
rience. Emphasis is placed on similarities and relationships, not differ-
ences and divisions. By understanding the unity of existence, one
understands its parts and the manner in which each part relates to the
other. Harmony and balance are more important than concepts of good
and evil. Traditional tribal institutions and processes reflected and rein-
forced these deeply held values of harmony, equality, sharing, responsi-
bility and respect. Democratic institutions, decision-making by
consensus and adjudication through arbitration were the general norm
among most tribes. It is these traditional insights into the totality and
balance of nature and of the process of consensus building and coopera-
tion that the Northwest Indians and Alaskan Inuits have used so effec-
tively to educate the non-Indian about the environment and needs of the
salmon and whale and to achieve solutions to modem problems of inter-
national law.
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